Providing basic conditions in vulnerable sectors by Sahula, Unathi
PROVIDING BASIC CONDITIONS IN 
VULNERABLE SECTORS 
 
 
by 
 
 
UNATHI SAHULA 
 
 
 
Submitted in partial fulfilment of the requirements  
 
for the degree of 
 
MAGISTER LEGUM 
(Labour Law) 
 
in the Faculty of Law 
 
at the Nelson Mandela Metropolitan University 
 
 
Supervisor: Prof JA van der Walt January 2012 
i 
TABLE OF CONTENTS 
 Page 
SUMMARY ........................................................................................................................  iii 
 
CHAPTER 1: INTRODUCTION ....................................................................................  1 
 
CHAPTER 2: THE COMMON LAW AND ITS DEFICIENCIES .............................  4 
2.1 Freedom to contract ...................................................................................................  4 
2.2 Shortcomings of the common law .............................................................................  5 
2.3 Rationale of the legislative framework ...................................................................... `  6 
 
CHAPTER 3: THE BASIC CONDITIONS OF EMPLOYMENT ACT .....................  8 
3.1 Purpose of the Basic Conditions of Employment Act (BCEA) .................................  8 
3.2 Who is covered by the BCEA? ..................................................................................  9 
 3.2.1 Employees completely excluded from the BCEA .......................................  9 
 3.2.2 Employees partially excluded from the BCEA ...........................................  9 
3.3 Who is an employee? .................................................................................................  11 
3.4 Employee or independent contractor? .......................................................................  12 
 3.4.1 The presumption as to who is an employee .................................................  12 
3.5 What the courts have said ..........................................................................................  15 
3.6 Regulation of working time .......................................................................................  16 
 3.6.1 Introduction .................................................................................................  16 
 3.6.2 Ordinary hours of work ...............................................................................  17 
 3.6.3 Overtime ......................................................................................................  17 
 3.6.4 Compressed working week ..........................................................................  19 
 3.6.5 Averaging of hours of work .........................................................................  19 
 3.6.6 Meal interval and rest periods .....................................................................  20 
 3.6.7 Sunday work ................................................................................................  21 
 3.6.8 Night work ...................................................................................................  22 
 3.6.9 Protection for employees who regularly work between 23h00 and 06h00 .  22 
 3.6.10 Public holidays ............................................................................................  23 
3.7 Leave ..........................................................................................................................  26 
 3.7.1 Introduction .................................................................................................  26 
 3.7.2 Annual leave ................................................................................................  26 
 3.7.3 Sick leave .....................................................................................................  27 
 3.7.4 Maternity leave ............................................................................................  29 
 3.7.5 Family responsibility leave ..........................................................................  29 
3.8 Particulars of employment and remuneration ............................................................  30 
 3.8.1 Introduction .................................................................................................  30 
 3.8.2 Written particulars of employment ..............................................................  30 
 3.8.3 Provisions relating to remuneration .............................................................  32 
3.9 Termination of employment ......................................................................................  33 
 3.9.1 Introduction .................................................................................................  33 
 3.9.2 Notice period ...............................................................................................  33 
 3.9.3 Payment on termination of employment .....................................................  34 
 3.9.4 Severance pay ..............................................................................................  35 
3.10 Variation of basic terms and conditions of employment ...........................................  36 
 3.10.1 Introduction .................................................................................................  36 
 
ii 
CHAPTER 4: THE FUNCTIONING OF THE EMPLOYMENT CONDITIONS 
COMMISSION ..................................................................................................................  40 
4.1 Introduction ................................................................................................................  40 
4.2 Composition of the ECC ............................................................................................  42 
4.3 Secretariat of the ECC ...............................................................................................  43 
 
CHAPTER 5: THE PROCESS OF MAKING A SECTORAL DETERMINATION  45 
5.1 Introduction ................................................................................................................  45 
5.2 Investigation ...............................................................................................................  45 
5.3 Conduct of investigation ............................................................................................  46 
 5.3.1 Public hearings ............................................................................................  46 
 5.3.2 Preparation of the report ..............................................................................  47 
5.4 Making a sectoral determination ................................................................................  50 
 5.4.1 Limitations on sectoral determination .........................................................  52 
 5.4.2 Period of operation of sectoral determination .............................................  53 
 5.4.3 Legal effect of sectoral determination .........................................................  53 
 5.4.4 Employer to keep a copy of sectoral determination ....................................  54 
 
CHAPTER 6: MINIMUM WAGES IN SOUTH AFRICA ...........................................  55 
6.1 Introduction ................................................................................................................  55 
6.2 Minimum wages per sector ........................................................................................  56 
 
CHAPTER 7: CONCLUSION .........................................................................................  74 
7.1 Introduction ................................................................................................................  74 
7.2 Challenges ..................................................................................................................  75 
7.3 Approaches to deal with the challenges .....................................................................  77 
 
BIBLIOGRAPHY .............................................................................................................  78 
 
iii 
SUMMARY 
 
The relationship between workers and employers in South Africa is governed by various 
labour statutes such as the Basic Conditions of Employment Act (BCEA).  The Basic 
Conditions of Employment Act regulates the working conditions of employees, including 
working hours, leave, particulars of employment and remuneration and termination of 
employment, etc.  The purpose is to ensure that employees are not exploited and that they do 
not have to negotiate for these basic conditions of service. 
 
The BCEA does not prescribe the minimum remuneration that an employer must pay an 
employee, so the BCEA empowers the Minister of Labour to make sectoral determinations for 
sectors or areas of the economy that are typically in a weak bargaining position or not well 
organised by trade unions.  Sectoral determinations are a means to protect vulnerable 
employees by fixing conditions of employment as well as minimum wages of employees that 
would otherwise have to be secured through collective bargaining. 
 
Employers and employees as well as their representatives are fully consulted during the 
process of making sectoral determinations.  These consultations are held occasionally and the 
employers and employees can participate in the making of a sectoral determination that will 
regulate their employment relationship, either by making written submissions to the 
Department of Labour or by giving input at the public hearings that are usually held by the 
Department. 
 
The Minister is also advised in this regard by a body called Employment Conditions 
Commission (ECC), which is an independent statutory body established in terms of section 
59(1) of the Basic Conditions of Employment Act.  The Minister of Labour, after consultation 
with NEDLAC appoints the commissioners.  The ECC’s mandate is a broad one, with its 
primary function being to advise the Minister of Labour on various matters concerning the 
BCEA.  These include among others, the making of sectoral determinations, monitoring 
trends in collective bargaining for their possible impact on the BCEA.  The issues highlighted 
above will be dealt with in detail in this paper. 
 
1 
CHAPTER 1 
INTRODUCTION 
 
The relationship between an employer and each individual employee is based on an individual 
contract of employment.  This gives rise to the following implications: 
 
1) The contract of employment by and large is subject to the common law rules which 
govern contracts in general; 
 
2) as in the case of the contract of sale or the contract of lease, the contract of employment 
is governed by specific common law rules and 
 
3) the contractual origins of the contract of employment create the impression that the 
employer and the employee remain free to arrange all aspects of their relationship by 
agreement between them against the background of the common-law rules applicable to 
that agreement.
1
 
 
But if the employment relationship is simply left to agreement between the employer and the 
employee and regulation by common law, employees will be exploited unduly.  In South 
Africa, where unemployment is high and jobs scarce, employees will agree to the demands of 
the employer simply to secure employment. 
 
Whilst common law forms the basis of the South African law, it has also proved to have 
deficiencies to the ever changing nature of employment.  The way to deal with these 
deficiencies effectively has been to allow legislation to intervene.  Through this intervention, 
statutory law in the form of labour legislation has developed to form the body of South 
African labour law. 
 
The Basic Conditions of Employment Act (BCEA)
2
 sets out to regulate the right to fair labour 
practices in terms of section 28 of the Constitution.
3
  The BCEA provides for a floor of 
                                                          
1
  Van der Merwe and Du Plessis Introduction to the Law of South Africa (2004) 407. 
2
  Act 75 of 1997. 
2 
service conditions such as hours of work, leave, notice periods, etc.  The purpose is to ensure 
that employees are not exploited and that they do not have to negotiate for these basic 
conditions of service.  However, the BCEA is silent on wages.  In South Africa wages are 
general left to employers and employees to determine for themselves.  Where there are 
recognised trade unions, wages may be set through collective bargaining.  Where there are no 
trade unions, employers may set wages according to the prevailing market trends. 
 
However, the BCEA allows the Minister of the Department of Labour to set minimum wages 
for sectors or areas of the economy that are considered vulnerable.
4
  The Minister is advised 
in this regard by a body called the Employment Conditions Commission (ECC), which is 
established in terms of the BCEA.
5
  Vulnerable sectors or areas are those with no unions or 
very little union activity and where wages tend to fall on the low end. 
 
Vulnerable groups of workers fall into different categories and are present in many different 
sectors of economic activity.  These vulnerable groups of workers also have a number of 
typical common characteristics: 
 
 They are often physically, social and politically weak; 
 
 they are regularly subject to discrimination often also to abuse; 
 
 they are poorly organised and represented often not at all; 
 
 they typically have to work in physical, geographical, social or cultural isolation; 
 
 they are considered to be (more) easily intimidated, manipulated and controlled and 
therefore, they are often the victims of severe exploitation. 
 
                                                                                                                                                                                     
3
  Act 108 of 1996. 
4
  S 51. 
5
  S 59. 
3 
Occupations commonly found in these sectors represent the bulk of informal wage 
employment. Introducing a minimum wage for these occupations was part of a policy package 
aimed at formalizing the employment relationship.  The aim of the reform was therefore also 
to address the huge income inequality which was inherited from the apartheid period in South 
Africa. 
4 
CHAPTER 2 
THE COMMON LAW AND ITS DEFICIENCIES 
 
2.1 FREEDOM TO CONTRACT 
 
South African common-law contract of employment can be traced back to the species 
location conduction (letting and hiring) of Roman law.
6
  Under the common law the 
relationship between an employer and the employee was seen as one solely of an individual 
nature, with relationship, as far as its regulation was concerned, was best left to the contract 
entered into between the employer and the employee.  
 
The relationship between an employer, which typically is a large company and owner of the 
means of production, and a single employee is inherently unequal.  This not only will 
manifest itself during the initial conclusion of the contract but also during its subsistence as 
the continued risk of exploitation of the individual employee.  The whole idea of freedom to 
contract, the ease with which agreements may be entered into and cancelled on notice-
furthermore negates the fact that an employee in many cases regards employment as a long-
term relationship coupled with a desire for improvement of terms and conditions of 
employment.  Whereas freedom of contract means ease of termination, the employee’s 
concern is for stability and security of employment. 
 
The individualistic “enter and terminate at will” approach of the common law does not 
adequately cater for the very real and justifiable aspirations of anybody who finds himself or 
herself in employment.  Ironically, and although many employers deny this, this common law 
approach does not benefit employers either-many hold the view that increased job security 
and improved conditions lead to increases in the productivity of workers. 
 
The changing nature of employment served, however to highlight the deficiencies of freedom 
of contract and the residual provisions of the common law adequately to cater for the needs of 
employees.
7
 
                                                          
6
  Grogan Workplace Law 9
th
 ed (2007) 3. 
7
  Basson, Christianson, Garbers, Le Roux, Mischke and Strydom Essential Labour Law 4
th
 ed (2005) 8-9. 
5 
 
2.2 SHORTCOMINGS OF THE COMMON LAW
8
 
 
The process of statutory intrusion was initiated by a general realisation that the common law 
lagged behind the entrenchment of a range of new fundamental rights.
9
  Various factors that 
influenced statutory intrusion into the common law are as follows: 
 
a) The common law contract of employment is individualistic in nature, paying no heed to 
the collective relationship between employees and employers which became of 
increasing importance with the growth of the trade union movement. 
 
b) The common law did not cater for the inherent inequality in bargaining power between 
the employer as the owner of the means of production and employees, who are entirely 
dependent on supply and demand for their welfare and job security. 
 
c) The common law also ignores the enduring nature of employment relationship; it gives 
employees no legal right to demand better conditions of employment as time passes.  
 
d) By emphasising freedom of contract, the common law can encourage, or at least does 
not discourage exploitation of labour.  
 
e) The common law does not promote participative management, in which workers have a 
meaningful say in at least those management decisions which directly affect their 
working conditions and legitimate interest. 
 
f) The common law provides no effective protection for the job security of employees. 
 
The way in which employees chose to deal with this dilemma was to stand together against 
the economic power of the employer.  This led to the rise of the trade union movement and 
                                                          
8
  Grogan Workplace Law 3. 
9
  In particular, s 23 of the Constitution of the Republic of South Africa Act 108 of 1996, which affords all 
employees the right to “fair labour practices”. 
6 
increased recognition that employees should be allowed to group themselves together in order 
to restore equality in the power relationship between employer and employee(s).  Inherent in 
the recognition of trade unions as counter-balance to the employer is recognition of the fact 
that determining terms and conditions of employment has a clear and definite collective 
dimension or aspect.  The common law approach to employment does not recognise this vital 
fact.  As time went by, and as the struggles between organised labour and employers 
continued to establish new principles, this principle of collectivism has been extended to 
embrace the idea of participative management, another idea firmly rejected by common law 
approach characterised by freedom to contract and respect for the employer’s ownership of 
production and managerial authority.
10
 
 
2.3 RATIONALE OF THE LEGISLATIVE FRAMEWORK 
 
Labour legislation is introduced for the specific purpose of establishing parameters for the 
conduct of the labour relationship and to provide minimum regulations pertaining to 
substantive conditions of employment. 
 
Where no labour legislation exists, the employment relationship is governed by the contract of 
employment enforceable at common law, but it is generally agreed that this does not provide 
sufficient protection for employees, nor does the common law adjudicate on the concept of 
fairness or equality which is crucial in the labour relationship.
11
 
 
At common law the parties are in principle free to determine the terms of their relationship 
but as we say earlier, the individual employee’s generally weak bargaining position 
effectively allows the employer to determine the content and the form of the relationship 
almost unilaterally. 
 
In order to protect an individual employee who may by force of circumstances enter into 
unfavourable contract the state has a duty to legislate on minimum terms and conditions of 
employment. 
 
                                                          
10
  Basson et al Essential Labour Law 9. 
11
  Bendix Industrial Relations in South Africa 98. 
7 
Labour Law was therefore established to safeguard the employee against blatant exploitation 
by the employer, to provide for a more equal distribution of power between the employer and 
the employee, to guard against unreasonable behaviour by either party and to allow for the 
establishment of collective relationship. 
8 
CHAPTER 3 
THE BASIC CONDITIONS OF EMPLOYMENT ACT12 
 
3.1 PURPOSE OF THE BASIC CONDITIONS OF EMPLOYMENT ACT (BCEA) 
 
In terms of the common law, the employee’s hours of work, overtime, leave as well as others 
aspects of the employment relationship are matters of express or implied contractual 
agreement between the parties.  If there is no agreement, account may be taken of what is 
reasonable or customary in the circumstances. 
 
The Basic Conditions of Employment Act (hereinafter “the BCEA”) lays down the minimum 
acceptable levels of certain terms and conditions of employment.  As such it is the first 
mechanism through which fairness, specifically with regard to terms and conditions of 
employment, has been imposed on the employment relationship. 
 
The main purpose of the BCEA is to prescribe the basic or minimum conditions of 
employment that an employer must provide for employees that are covered by this Act.  The 
BCEA, on the one hand establishes minimum terms and conditions of employment but on the 
other hand, the BCEA also provides for methods whereby these minimum terms and 
conditions can be changed or varied.  The BCEA recognises the need for flexibility that the 
terms and conditions may need to be changed under certain circumstances, in light of the 
working conditions and operational needs of the employer.
13
 
 
The floor of rights contained in the BCEA is for the most part extended for every single 
employee in all sectors and regardless of whether those employees are members of a trade 
union or not.  
 
The BCEA seeks to offer basic protection to employees who have little or no bargaining 
power to balance the superior economic power of their employers.  At the same time, the 
BCEA recognises that some employees, represented by powerful trade unions, are in a 
position to bargain with their employer on a more equal footing so for this reason the BCEA 
                                                          
12
  75 of 1997 (hereinafter referred to as “BCEA”. 
13
  Basson et al Essential Labour Law 59. 
9 
permits the variation of its minimum standards (in essence permitting employers and trade 
unions to “escape” the effect of the minimum standards) by means of collective agreements.14 
 
3.2 WHO IS COVERED BY THE BCEA?
15
 
 
Except for a number of categories of employees expressly excluded from the BCEA (either 
completely or partially), the Act applies to all employees and employers.
16
  The BCEA thus 
also applies to public servants and to the State as the employer. 
 
3.2.1 EMPLOYEES COMPLETELY EXCLUDED FROM THE BCEA 
 
The following categories of employees are completely excluded from the BCEA: 
 
 Members of the National Intelligence Agency; 
 Members of the South African Secret Service; 
 Members of the South African National Academy of Intelligence; 
 Unpaid volunteers working for charitable organisation.17 
 
3.2.2 EMPLOYEES PARTIALLY EXCLUDED FROM THE BCEA 
 
In the following instances certain categories of employees are partially excluded from the 
BCEA: 
 
 The BCEA applies to persons undergoing vocational training, except to the extent that 
any conditions of their employment are regulated by the provisions of any other law, 
such as section 3(2) of the Skills Development Act.
18
 
 
                                                          
14
  Basson et al Essential Labour Law 59-60. 
15
  Jordaan, Kalula and Strydom Understanding the Basic Conditions of Employment Act 3-5. 
16
  S 3(1). 
17
  S 3(1)(a) and (b). 
18
  97 of 1998. 
10 
 Except for its severance pay provisions, the BCEA does not apply to persons employed 
on vessels at sea in respect of which the Merchant Shipping Act applies,
19
 except to the 
extent provided for in the sectoral determinations.
20
  
 
 Employees who work fewer than 24 hours a month for an employer are excluded from 
most of the BCEA’s provisions. Accordingly, the provisions regarding working time, 
leave, particulars of employment, remuneration and notice of termination of the contract 
of employment are not applicable to casual workers.
21
  
 
 With the exception of section 7, 22 senior managerial employees23 are excluded from 
chapter 2, which regulates working time.
24
 
 
 With the exception of section 7, sales staff who travels to the premises of customers and 
who regulate their own hours of work are excluded from Chapter 2, which regulates 
working time. 
 
 Employees who earn in excess of the earnings25 threshold determined by the Minister 
from time to time (as of 1 July 2011 this is R172 000 per annum)
26
 are excluded from 
the provisions of Chapter 2, which regulates working time. 
 
                                                          
19
  Act 57 of 1951. 
20
  S 3(3). 
21
  S 6(1)(c), 19(1), 28(1) and 36. 
22
  Regulation of working time. 
23
  These employees are defined by the BCEA as employees who have the authority to hire, discipline and 
dismiss employees and to represent the employer internally and externally. 
24
  S 6(1)(a). 
25
  “Earnings” means the regular annual remuneration before deduction, ie income tax, pension, medical and 
similar payments but excluding similar payments (contributions) made by the employer in respect of 
employees.  Provided that subsistence and transport allowances received, achievements awards and 
payments for overtime worked shall not be regarded as remuneration. 
26
  Government Gazette No 34287 issued on 13 May 2011. 
11 
3.3 WHO IS AN EMPLOYEE? 
 
Our courts over the years have been faced with many unclear relationships and scenarios, and 
after carrying out various tests have drawn conclusions to the true nature of the employment 
relationship. 
 
In correctly answering this question, it is important to initially look at the definition of an 
“employee” that our legislation provides us. 
 
The BCEA defines “employee” as follows: 
 
“(a) Any person excluding an independent contractor, who works for another person or 
for the State and who receives or is entitled to receive, any remuneration; and 
 
(b) Any other person who in any manner assists in carrying on or conducting the 
business of an employer.”
27
 
 
Subparagraph (a) of this definition reflects the common law contract of employment (ie a 
person working for another in return for remuneration, excluding an independent contractor).  
Subparagraph (b) however is much broader and would seem to even incorporate an 
independent contractor.  
 
Our courts have however held that independent contractors are excluded and are not afforded 
the protection of the BCEA but that this part of definition means even a person who assists in 
a family business is considered to be an employee for purposes of the BCEA and is therefore 
entitled to all the other basic conditions provided for in the Act. 
 
Therefore in answering the question as to “who is an employee” the distinction needs to be 
made between an employee and an independent contractor. 
 
                                                          
27
  S 1. 
12 
3.4 EMPLOYEE OR INDEPENDENT CONTRACTOR? 
3.4.1 THE PRESUMPTION AS TO WHO IS AN EMPLOYEE 
 
In attempt to resolve this issue, our courts have developed numerous tests over the years to 
determine the nature of the relationship- the control test, the organisation test, the dominant 
impression test and the economic test.
28
  Due to the different interpretations of these tests, the 
legislation introduced section 83A of the BCEA.  This section creates a “rebuttal 
presumption” as to who is an employee. 
 
A “rebuttable presumption” in both common law and civil law is an assumption that is made 
that is taken to be true unless someone comes forward to contest it and prove otherwise, 
therefore if any one of the seven factors provided in section 83A are present when assessing 
who is an employee, the onus would automatically shift onto the employer to prove that the 
person is not an employee.  This presumption clause does not apply to persons earning in 
excess of the threshold amount determined from time to time by the Minister of Labour – 
presently R172 000 per annum. 
 
A person is presumed to be an employee if any one of the following factors is present:
29
 
 
a) The manner in which the person works is subject to the control or direction of 
another person
30
 
 
The factor of control or direction will be present if the person is required to obey the lawful 
and reasonable commands, orders or instructions of the employer or the employer’s 
personnel, as to the manner in which they are to work. In other words, the person is required 
to obey the work performance instructions of the employer.  This requirement is present in a 
relationship in which a person supplies only labour, and the other party directs the manner in 
which he or she works. 
 
Control or direction is not present if a person is hired to perform a particular task or produce a 
particular product and is entitled to determine the manner in which the task is to be performed 
                                                          
28
  Basson et al Essential Labour Law 24-28. 
29
  www.labourguide.co.za/who is an employee? 
30
  S 83A(1)(a). 
13 
or the product produced.  The employer will have no say over how the job is done, or the 
materials used but in an employment relationship, the “employer” has the right to choose 
which tools, staff, raw materials, work performance specifications, etc are to be used.  
Furthermore a strong indicator of an employment relationship is where the “employee” is 
subject to the employer’s disciplinary code, company policies and procedures. 
 
b) The person’s hours of work are subject to the control or direction of another 
person
31
 
 
If the person’s hours of work are stipulated, usually in a contract or letter of appointment, and 
the contract permits the employer to determine the hours of work, then this will a strong 
indicator on an employment relationship.  The absence of stipulated hours of work in a 
contract will not necessarily mean that it is not a contract of employment.  Sufficient control 
or direction maybe present if the employer is entitled to determine the number of hours that 
the person is required to work within a specified period- per day, per week or whatever.  
Flexible working time arrangements are also found to be present in an employment 
relationship. 
 
c) In the case of a person who works for an organisation, the person forms part of 
that organisation
32
 
 
The factor will be present if the employee’s services form an integral part of the employer’s 
organisation or operations.  A person who works for or supplies services to an employer as 
part of conducting his own business interests does not form part of the employer’s 
organisation. T herefore, a person who, for example, has a registered close corporation (cc) 
and who renders services to another organisation does not form part of that person’s 
organisation. 
 
Indications that the person operates his own business are that they bear risks such as bad 
workmanship, poor performance, price increases and so on. In the case of an employment 
relationship, the employer will typically bear these risks, and not the employee. 
 
                                                          
31
  S 83A(1)(b). 
32
  S 83A(1)(c). 
14 
d) The person has worked for that other person for an average of at least 40 hours 
per month over the last three months
33
 
 
The section provides that this should be measured over three months prior to either 
commencement of litigation or termination of the working relationship, whichever is 
applicable. 
 
e) The person is economically dependent on the other person for whom that person 
works or renders services
34
 
 
This means that the person for whom the employee is working for, is generally the sole source 
for the supply of work, and will be the employee’s sole or principal source of income.  
Economic dependence will not normally be present if the person is genuinely self-employed 
or is running his/her own business. 
 
f) The person is provided with tools of trade or work equipment by the other 
person
35
 
 
This is a question of fact and applies regardless of whether the tools or equipment are 
supplied free or not.  This provision includes equipment such as the provision of telephones, 
computers etc. 
 
g) The person only works for or renders services to one person36 
 
This factor will not be present if the person works for or supplies services to any other person, 
whether permitted in terms of the relationship or whether it involves “moonlighting”. 
 
Should any one or more of these factors be present and the person earns below the earnings 
threshold determined by the Minister, the presumption is that the person is the employee of 
the other person.  The onus is on the other person to rebut this presumption of an employee-
employer relationship by presenting evidence which will counter these factors and indicate an 
independent contractor relationship rather than an employment relationship. 
                                                          
33
  S 83A(1)(d). 
34
  S 83A(1)(e). 
35
  S 83A(1)(f). 
36
  S 83A(1)(g). 
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3.5 WHAT THE COURTS HAVE SAID 
 
The courts have over the years had to grapple with the question of whether someone is an 
employee or an independent contractor and their interpretation is still applicable, 
notwithstanding the statutory presumption.  
 
In the matter of Denel (Pty) Ltd v Gerber,
37
 the Labour Appeal Court made an important 
judgement in terms of determining an employment relationship based on the “realities” and 
“not the labels” given to the parties involved.  In this case, the court had to determine the 
nature of the employment relationship between Denel and Gerber. 
 
Denel had contracted with a company (Multicare Holdings (Pty) Ltd) to provide it with a 
designated human resource consultant- Ms Gerber.  It seemed that Ms Gerber and her 
husband were the only shareholders in this company.  Gerber provided the services to Denel 
for a number of years and was paid by Multicare which invoices Denel for the services.  After 
several years, Denel tried to cancel the contract, at the same time offering Gerber a severance 
package.  Gerber declined to accept this offer and claimed that she had been unfairly 
retrenched.  Denel in turn responded that she was not an employee but an independent 
contractor and that Gerber’s claim should be against Multicare. 
 
The court looked at both the contract between Multicare and Denel and the manner in which 
Gerber had provided services to Denel.  It appeared that Gerber had been well-integrated into 
the organisation, to the extent of being described as an executive of the company.  
Furthermore, she had rendered services exclusively to Denel and the BCEA had been 
expressly incorporated as a term of her employment.  Thus even where a person offers 
services to another through the medium of a close corporation or a company, that person may 
in reality be an employee.
38
 
 
The court found that despite the independent contractor agreement in place, the “reality” of 
the relationship was one of employment and therefore Gerber was found to be an employee, 
                                                          
37
  (2005) 26 ILJ 1256 (LAC). 
38
  Jordaan et al Understanding the Basic Conditions of Employment Act 12-13. 
16 
was protected by the labour legislation and therefore could lodge an unfair dismissal dispute 
against Denel. 
 
3.6 REGULATION OF WORKING TIME 
3.6.1 INTRODUCTION 
 
The BCEA aims to protect employees by regulating their working time.  The provisions of the 
BCEA relating to the regulation of working time apply to all employees except: 
 
 senior managerial employees,39 
 
 employees engaged as sales staff who travel to the premises of customers and who 
regulate their own hour of work; and
40
 
 
 employees who work fewer than 24 hours per month for an employer.41 
 
Section 6(2) provides that certain provisions of the BCEA do not apply when work is required 
to be done without delay owing to circumstances beyond the employer’s reasonable control 
and which cannot be performed by employees during their ordinary hours of work.  These 
provisions relate to ordinary hours of work, overtime, meal intervals, rest periods, night work 
and work on public holidays.
42
 
 
Provisions of the BCEA such as the ordinary hour of work, overtime, compressed working 
week, averaging of hours, meal intervals, rest periods, Sunday pay, night work and work on 
public holidays do not apply to employees who earn in excess of the earnings threshold 
determined by the Minister of Labour which is currently at R172 000 per annum. 
 
                                                          
39
  S 6(1)(a). 
40
  S 6(1)(b). 
41
  S 6(1)(c). 
42
  Ss 9, 10(1), 14(1), 15(1), 17(2) and 18(1). 
17 
3.6.2 ORDINARY HOURS OF WORK 
 
Under this heading, the BCEA regulates a number of important issues such as the fact that an 
employee may not be made to work more than 45 hours a week (Mon- Sun).  If an employee 
works a five-day work week, they may not work more than nine hours per day.  If an 
employee works a six-day work week, they may not work more than eight hours per day.
43
 
 
The ordinary hours of an employee may be extended if both the employer and the employee 
agree but only up to 15 minutes a day or 60 minutes a week.
44
  The purpose of this possible 
extension is to make it possible for employees who serve the public to continue their work 
after the completion of ordinary hour of work. 
 
3.6.3 OVERTIME 
 
Under this heading, the BCEA regulates that employees may only be required to work 
overtime in accordance with an agreement between employees and their employer, and that 
employees may not work overtime more than 10 hours a week.
45
  The agreement may not 
require or permit an employee to work more than 12 hours on any day.
46
  A collective 
agreement may increase the maximum permitted overtime to 15 hours a week, but this type of 
collective agreement may not apply for more than tow-months in any 12-month period.
47
 
 
An agreement to work overtime that is concluded either when the employee commences 
employment or within the first three months of employment lapses after one year.
48
  A new 
agreement would need to be concluded after the one-year period in order to compel an 
employee to work overtime. 
 
Those employees who earn the threshold amount or below must be compensated for overtime 
worked. It is thus important to correctly calculate an employee’s remuneration to determine 
                                                          
43
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44
  S 9(2). 
45
  S 10(1)(a) and (b). 
46
  S 10(1A). 
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  S 10(6)(a) and (b). 
48
  S 10(5). 
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whether the employee falls into the category that must be compensated for overtime.  In 
Mondi Packaging (Pty) Ltd v Department of Labour,
49
 the Labour Court considered whether 
overtime should be included in employees’ gross pay in order to determine whether they fell 
above or below the earnings threshold.  The court found that as overtime is a sporadic event 
largely determined by the employer, to include overtime in the annual earnings would lead 
uncertainty.  An employee would never be able to tell whether he or she fell above or below 
the threshold at any given time, which would be unfair on the employee.  The exclusion of 
overtime when calculating an employee’s remuneration has been specified on the definition of 
earnings.
50
 
 
As already indicated above, employees who earn in excess of the present threshold amount 
are not subject to the provisions of section 10 (overtime) of the BCEA.  This means that such 
employees cannot demand to be paid for overtime worked, nor can they demand to be granted 
paid time off in view of payment. 
 
However, contrary to popular belief, the employer also cannot force such employees to work 
overtime and cannot demand that they work overtime without compensation.  All forced 
labour is prohibited in the BCEA,
51
 and should the employer require such employees to work 
overtime then the hours to be worked and the basis of compensation must be negotiated with 
the employee.  Should the employer refuse to compensate for overtime worked in the case of 
an “over the threshold” employee, then the employee is entitled to refuse to work the 
overtime. 
 
Three payment options are provided by the BCEA to compensate employees for overtime 
worked: 
 
 An employee is entitled to receive as overtime pay at least one and a half times his or 
her ordinary wage for every hour of overtime worked; or
52
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 an employer and an employee may agree that the employee will receive his or her 
ordinary pay for the overtime worked, as well as at least 30 minutes of time off on full 
pay per hour of overtime worked; or
53
 
 
 an employer and an employee may agree that the employee will receive at least 90 
minutes of time off on full pay per hour of overtime worked.
54
 
 
The BCEA provides that an employer must grant paid time off within a month of becoming 
entitled to it, unless the parties agree in writing to a longer period but this may not be longer 
than 12 months after becoming due.
55
  
 
3.6.4 COMPRESSED WORKING WEEK 
 
Employers and employees may agree in writing that the employee will work up to 12 hours in 
a day without receiving overtime pay.
56
  These 12 hours include meal intervals.  However, 
any such agreement may not require that the employee works: 
 
 More than 45 ordinary hours of work in a week; 
 more than 10 hours overtime in a week; or 
 for more than five days a week. 
 
3.6.5 AVERAGING OF HOURS OF WORK 
 
Employers and employees are permitted to conclude a collective agreement in order to 
average the ordinary working hours of employees over a period of up to four months.
57
  This 
collective agreement may provide that an employee will work: 
 
 More than nine hours per day in a week of five working days or fewer; 
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 more than eight hours per day in a week of more than five working days; or 
 more than 10 hours’ overtime in a week. 
 
However neither the collective agreement not the employer may permit an employee to work 
an average of more than 45 ordinary hours in a week and an average of more than five hours 
in a week over the agreed period.
58
 
 
3.6.6 MEAL INTERVAL AND REST PERIODS 
 
If an employee works continuously for more than five hours, the employer must give the 
employee a meal interval of at least one continuous hour.
59
  “Continuous hours” are 
consecutive hours worked without a break or interruption of at least 60 minutes.
60
  During the 
meal interval the employee may be asked to perform only the duties that cannot be left 
unattended and cannot be performed by another employee.
61
  An employee must, however, be 
remunerated for a meal interval in which the employee is required to work or if the employee 
is required to be available for work.
62
  An employee must also receive remuneration for any 
portion of meal break that is excess of 75 minutes, unless the employee lives at the workplace 
premises.
63
  Employers and employees may agree in writing to reduce the meal break to any 
period between 30 and 60 minutes or may also conclude written agreements to do away with a 
meal break if an employee works fewer than six hours in a day.
64
 
 
In terms of section 15 of the BCEA, an employer must allow an employee a daily rest period 
of at least twelve consecutive hours between ending and recommencing work.  The employer 
must also grant the employee a weekly rest period of at least 36 consecutive hours that, unless 
otherwise agreed, must include Sunday.  The daily rest period may be reduced to 10 
consecutive hours, if: 
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 The agreement is recorded in writing; 
 the employee lives at the workplace premises; and 
 the employee’s meal break lasts for three hours or longer.65 
 
In terms of section 15(3)(a), the statutorily-prescribed weekly rest period may also be varied 
in writing to last for 60 consecutive hours or longer every two weeks.  The parties may agree 
that the weekly rest period will be reduce by up to eight hours to a minimum of 28 hours in a 
week, provided the weekly rest period in the following week is extended by equivalent 
number of hours.
66
 
 
3.6.7 SUNDAY WORK 
 
If an employee does not normally work on a Sunday and the employer requires the employee 
to work on a Sunday, the employee must be paid double his or her ordinary wage.  If the 
employee normally works on a Sunday, the employer must pay one and one-half times the 
employee’s wage for each hour worked.67 
 
In terms of section 16, if on a Sunday an employee works fewer hours than his or her ordinary 
shift and the payment calculated on the above basis is less that the employee’s ordinary daily 
wage, the employee is entitled to his or her ordinary wage.  Parties may agree to vary the 
nature of the compensation due to employees for work on Sundays.  The agreement may 
provide that rather than pay the employee the remuneration referred above, the employer may 
grant the employee paid time off.  The extent of the time off will be the difference between 
the amount actually paid to the employee for working on the Sunday and the amount to which 
he or she is entitled.  The paid time off must be granted within one month of the employee 
becoming entitled to it.  Parties may however agree in writing that the pad time off be granted 
within 12 months (and not one month) of the employee becoming entitled to it.
68
  Any hours 
worked on Sundays by employees who do not ordinary work on Sundays are considered to be 
overtime hours and not ordinary hours of work. 
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Section 16(5) of the act provides that a shift worked by an employee is deemed to take place 
on a Sunday if: 
 
 The shift endures over a Saturday and a Sunday, or a Sunday and a Monday; and 
 the greater number of hours of the shift occurs on the Sunday. 
 
In this instance, the employee is entitled to Sunday pay.  However, if the greater number of 
hours of the shift occurs on the Saturday or Monday, the entire shift is deemed to take place 
on the other day and the employee is not entitled to Sunday pay. 
 
3.6.8 NIGHT WORK 
 
“Night work” means work done after 18:00 and before 06:00 the next day.  An employer may 
only require or permit an employee to work at night if there is an agreement to this effect and 
if the employee is compensated by the payment of a shift allowance or a reduction of working 
hours.  An employee may also only work at night if transportation is available between the 
employee’s place of residence and the workplace at both the commencement and the 
termination of the night shift. 
 
An employee who has agreed to work night shifts may not later refuse to do so without good 
reason.  In Papane v Van Aarde NO,
69
 the Labour Appeal Court held that where there is no 
evidence that night work has affected an employee’s health, a deliberate refusal amounts to a 
dereliction of an employee’s duties.  The courts upheld the sanction of dismissal had been 
imposed on the employee.
70
 
 
3.6.9 PROTECTION FOR EMPLOYEES WHO REGULARLY WORK BETWEEN 
23H00 AND 06H00 
 
Section 17(3) of the Act offers protection for the employees who regularly work between 
23h00 and 06h00.  Employees work these hours regularly if the employee works for longer 
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than one hour after 23h00 and before 06h00 at least five times per month or 50 times per 
year.
71
  
 
Employers who require employees to regularly work between these hours must: 
 
 Inform the employee of any health and safety hazards associated with the work they are 
required to perform and the employee’s right to undergo a medical examination.  This 
information must be provided in a language the employee understands, either in writing 
or verbally; 
 
 enable the employee to undergo a medical examination in respect of those hazards.  The 
medical examination must be provided at the employer’s cost and only at the request of 
the employee.  The medical examination must take place either before the employee 
starts working or within reasonable period of starting the work and at appropriate 
intervals whilst the employee is performing the work; and 
 
 transfer the employee to suitable day work within a reasonable period if the employee 
suffers from a health condition resulting from the night work and if it is practicable for 
the employer to transfer the employee. 
 
3.6.10 PUBLIC HOLIDAYS 
 
South Africa has 12 public holidays as determined by the Public Holidays Act.
72
  Section 18 
of the BCEA regulates work on public holidays.  The conditions in section 18 apply to all 
employees whether earning above or below the threshold amount.  An employer may not 
require an employee to work on a public holiday, unless the parties have agreed otherwise.
73
 
 
If the public holiday falls on a day on which the employee ordinarily works and the employee 
does not work on that day, the employee is entitled to at least the ordinary wage he or she 
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would have receive for working on that day.
74
  If the public holiday falls on a day on which 
the employee ordinarily works, and the employee does work on that day, the employee is 
entitled to at least double the ordinary wage or, if it is greater, the ordinary wage plus the 
amount that is earned for time worked on that day.
75
 
 
If the public holiday falls on a day on which the employee ordinarily does not work, and the 
employee does work on that day, the employee is entitled to his or her ordinary wage and the 
amount earned by the employee for work performed on that day, however the amount is 
calculated.
76
  Section 18(4) regulates that remuneration for work on public holidays must be 
paid on the employee’s pay day. 
 
A shift that an employee works is deemed to take place on a public holiday if: 
 
 The shift spans the public holiday and another day; and 
 the greater number of hours of the shift occur on the public holiday. 
 
If the shift is so deemed to take place on the public holiday, the employee is entitled to public 
holiday remuneration.  However, if the greater part of the shift falls on the other day, he or 
she is not entitled to public holiday remuneration. 
 
The Public Holidays Act
77
 determines that whenever any public holiday falls on a Sunday, the 
Monday following on it shall be a public holiday.  Employers have been concerned as to 
whether employees are entitled to be paid for the public holiday on both the Sunday and the 
Monday.  
 
This issue was dealt with in the Randfontein Estates Ltd v National Union of Mineworkers.
78
  
In this case the employer (the appellant), a mining company, conducted operations at four 
gold mining shafts.  The employer entered into a “continuous operation agreement” (“the 
Agreement”) with the union (the respondent) in terms of which production work operates 
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continuously at certain shafts for seven days a week on all days of the year excluding public 
holidays.  The Agreement provided further that Sundays are treated as normal working days 
but public holidays are not.  On public holidays, unlike any other days of the year, production 
stops and all affected employees are entitled to a day’s paid leave.  The Agreement defined 
“public holidays” as “those days declared as public holidays from time to time by the relevant 
authority in terms of the Act”. 
 
One of the public holidays designated in Schedule 1 of the Act is Workers’ Day which occurs 
on 1 May of each year.  In 2005, Workers’ Day fell on a Sunday.  When Workers’ Day fell on 
a Sunday in 2005, the union contended that Sunday, 1 May 2005 was a public holiday.  The 
consequence of this contention was that workers who would ordinarily have worked on 
Sunday, 1 May 2005 were not obliged to do so but were entitled to be paid for the day. In 
addition, the union further contended that workers were entitled to be paid for the following 
Monday as well, without having to work.  The employer contended that where a public 
holiday falls on a Sunday, the following Monday is substituted as a public holiday and is not 
to be regarded as an additional public holiday. 
 
The case turned on the issue of whether the legislature intended that the number of paid public 
holidays be limited to twelve and no more (this favours the employer), or whether there 
should be at least twelve public holidays in a calendar year (this favours the union).  In 
determining the issue the court looked at the wording of various provisions of the Act and 
held that the legislature intended that the number of paid public holidays is not limited to 
twelve, and where a public holiday falls on a Sunday, the following Monday is an additional 
public holiday.  
 
The court held that the Public Holidays Act prescribes a minimum number of days and thus a 
public holiday that falls on a Sunday does not cease to be public holiday; the following 
Monday automatically becomes an extra public holiday.  The result is that where a public 
holiday falls on a Sunday, employees who normally work on Sundays are entitled to both the 
Sunday and the Monday off or alternatively to public holiday pay for both the Sunday and the 
Monday if they work on these days.
79
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3.7 LEAVE 
3.7.1 INTRODUCTION 
 
In terms of the common law rule of no work no pay, the employer is not obliged to give an 
employee paid leave unless there is a contractual agreement in this regard, however the BCEA 
regulates the following forms of leave: 
 
 Annual leave; 
 sick leave; 
 maternity leave; and 
 family responsibility leave. 
 
3.7.2 ANNUAL LEAVE 
 
In respect of each annual leave cycle (a period of 12 months employment with the same 
employer) an employee is entitled to at least 21 consecutive day’s annual leave on full 
remuneration.  The annual leave cycle starts to run when the employee commences work with 
the employer and thereafter upon completion of each prior leave cycle.
80
  The employer and 
the employee may also agree that the employee will be entitled to one day of annual paid 
leave for every 17 days the employee worked or one hour of annual paid leave for every 17 
hours on which the employee worked.
81
 
 
The BCEA affords 21 “consecutive” days leave as opposed to “working” days meaning that 
the 21 days are thus inclusive of weekends.  If an employee works a 5-day week, then the 
entitlement is 15 working days on full pay.  If an employee works 6-day week, the entitlement 
is 18 working days on full pay.  The parties must agree when annual leave should be taken, 
however in the absence of such agreement, the employer must determine when leave must be 
taken,
82
 subject to the following statutory provisions: 
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 Annual leave may not be taken later than six months after the end of the annual leave 
cycle.
83
  This provision was inserted in the BCEA for consideration of health and safety, 
as fatigued employee could jeopardize the health or safety of everyone in the 
workplace.
84
 
 
 The employer may at the employees’ request grant occasional leave during a leave 
cycle.  The employer may reduce the employee’s entitlement to annual leave by the 
number of occasional leave days taken in that leave cycle.
85
 
 
 The employer may not require or permit an employee to take annual leave during any 
other period of leave provided for in the BCEA or any period of notice of termination of 
employment.
86
 
 
Many employees accumulate leave meaning that annual leave not taken in one leave cycle 
may be transferred to another or even accumulate up to the end of the employee’s service.  
Accumulated annual leave must be paid out upon termination of employee’s employment.87 
 
3.7.3 SICK LEAVE 
 
During every sick leave cycle, an employee is entitled to an amount of paid sick leave equal 
to the number of days the employee would normally work during a period of six weeks.
88
  
Accordingly, if an employee normally works five days per week, the entitlement would be 30 
working days of paid sick leave over the sick leave cycle of 36 months. 
 
A sick leave cycle means the period of 36 months’ employment with the same employer 
immediately following an employee’s commencement of employment or the completion of 
that employee’s prior sick leave cycle.89  During the first six months of employment, an 
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employee is entitled to one day’s paid sick leave for every 26 days worked.90  However 
during an employee’s first six leave cycle, the employer may reduce the employee’s 
entitlement to paid sick leave by the number of days’ sick leave taken during the first six 
months.
91
  If the employee is on sick leave, the employee is entitled to the wage normally 
payable for work on that day. 
 
In terms of section 23(1) of the BCEA, an employer is not required to pay an employee if the 
employee has been absent from work for more than two consecutive days or on more than two 
occasions during an eight-week period if the employee does not (at the request of the 
employer) produce a medical certificate stating the employee was unable to work for the 
duration of the employee’s absence on account of illness or injury.  The medical certificate 
must be issued and signed by a medical practitioner or any other person who is certified to 
diagnose and treat patients and who is registered with a professional council established by an 
Act of Parliament.
92
 
 
Section 23(1) does not require the medical certificate to state the medical practitioner’s 
diagnosis or give details of the employee’s illness or injury.  It must only state that the 
employee was suffering from an illness or injury and the period during which the employee 
was unable to work.  In other words, the illness which the employee suffered need not be 
stated in the certificate.  This is further supported by section 90(3) of the BCEA which 
provides that the record of any medical examination (which would include a diagnosis) 
performed in terms of the BCEA must be kept confidential.  If it is not reasonably practicable 
for an employee who lives on the employer’s premises to obtain a medical certificate, the 
employer may not withhold payment unless the employer provides reasonable assistance to 
the employee to obtain the certificate.
93
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3.7.4 MATERNITY LEAVE 
 
The BCEA provides that female employees are entitled to at least to four consecutive month’s 
maternity leave.
94
  An employee must notify an employer in writing, unless the employee is 
unable to do so, of the date on which the employee intends to commence her maternity leave 
and when she intends to return to work after maternity leave.
95
  The maternity leave may 
begin at anytime from at least four weeks before the birth of the baby or may be taken earlier 
if the woman's medical condition does not allow her to work.
96
 
 
By law the employer is not obliged to give an employee paid maternity leave, but if an 
employee has been contributing to the Unemployment Insurance Fund (UIF), she can claim 
from the maternity fund as regulated by the Unemployment Insurance Act 63 of 2001.
97
  
 
3.7.5 FAMILY RESPONSIBILITY LEAVE 
 
Section 27 of the BCEA provides that employees who have been in employment with an 
employer for longer than four months and who work at least four days a week for that 
employer are entitled to three days’ paid leave during each leave cycle of 12 months under the 
following circumstances: 
 
 Upon the birth of the employee’s child; 
 when the employee’s child is sick; or 
 in the event of the death of: 
o the employee’s spouse or life partner; or 
o the employee’s parent, adoptive parent, grandparent, child, adopted child, 
grandchild or sibling. 
 
The employer may require reasonable proof of an event for which the family responsibility 
leave was granted.
98
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3.8 PARTICULARS OF EMPLOYMENT AND REMUNERATION 
3.8.1 INTRODUCTION 
 
Section 29 of the BCEA provides that the employer must provide an employee when he or she 
commences employment, in writing and in a language and manner that the employee 
understands written particulars of employment.  The existence of this duty does not mean that 
there is now a general obligation that employment contracts must be in writing.  This section 
imposes a duty on the employer to provide information; it does not force the employer and the 
employee to sign a written contract.  There is no requirement that an employment contract 
must be in writing to be valid and binding.  An oral employment contract is as binding and 
valid as a written one.
99
 
 
3.8.2 WRITTEN PARTICULARS OF EMPLOYMENT 
 
The particulars the employer is obliged to provide the employee, at the commencement of 
employment, are the following:
100
 
 
 Full name and address of the employer; 
 
 name of the employee; 
 
 occupation of the employee, or a brief description of the services that the employee is 
required to provide; 
 
 place of work where the employee is to work- if the employee is to work at various 
sites, the particulars should expressly state this; 
 
 date upon which the employee is to commence employment; 
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 ordinary hours and days that the employee is required to work; 
 
 wage to which the employee is entitled, or the rate and formula for the calculation of the 
employee’s wages; 
 
 rate of pay for overtime work that the employee may be required to work; 
 
 details of any other cash payments to which the employee is entitled; 
 
 details of any payment in kind to which the employee is entitled and the value of that 
payment in kind; 
 
 details of how frequently the remuneration will be paid; 
 
 details of the deductions that can be made from the employee’s wages; 
 
 details of the leave to which the employee is entitled; 
 
 details of the notice period for termination of the employment contract; 
 
 if the employment contract is a fixed-term agreement the date upon which employment 
will terminate; 
 
 details of any bargaining council or sectoral determination that applies to the industry in 
which the employee is employed; 
 
 details of any period of employment that an employee has had with a previous employer 
that counts towards the employee’s length of service with the new employer; 
 
32 
 a list of other documents that form part of the employment agreement, such as 
disciplinary or IT policies and procedures, and an indication of where the employee can 
obtain these documents. 
 
3.8.3 PROVISIONS RELATING TO REMUNERATION 
 
The BCEA itself does not prescribe a general minimum rate of pay but prescribes the way 
remuneration is paid to an employee.  Section 32 of the BCEA provides that if an employee is 
paid in money, he or she must be paid in South African currency, on a daily, weekly or 
monthly basis, and by means of cash, cheque or direct deposit into a bank account designated 
by the employee. 
 
The employer must pay the employee’s remuneration within seven days of the period for 
which the remuneration is due or, where the employment contract has been terminated, within 
seven days of such termination.
101
  Section 33 provides that an employer must provide their 
employees with information regarding their remuneration in writing on each day that they are 
paid which should include the employer’s name and address; the employee’s name and 
occupation; the period for which the payment is made, the amount due to the employee as 
remuneration, the amount and purpose of any deduction from the remuneration, if overtime is 
payable to the employee, the rate of overtime pay. 
 
An employer may not make any deductions from an employee’s remuneration unless the 
employee in writing agrees to a deduction in respect of a debt specified, or if the deduction is 
required or permitted in terms of a law, a collective agreement, and court order or arbitration 
award.
102
 
 
Deductions may be made to reimburse an employer for loss or damage, but only if the loss or 
damage occurred in the course of employment and was due to the fault of the employee.  
Before making the deductions, the employer is required to follow a fair procedure and to give 
the employee a reasonable opportunity to show why the deductions should not be made.  The 
total deductions from the employee’s remuneration for the purpose of reimbursing an 
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employer for loss or damage may not exceed one quarter of the employee’s remuneration in 
money.
103
 
 
Section 35 of the BCEA provides that an employee’s wage is calculated by reference to the 
number of hours an employee normally works.  An employee’s monthly remuneration or 
wage is four and one-third times the employee’s weekly remuneration or wage, respectively.  
An employee may be paid, in part, in kind (for example, in food or accommodation). 
 
3.9 TERMINATION OF EMPLOYMENT 
3.9.1 INTRODUCTION 
 
The termination of employment could be by agreement could be by agreement, through the 
resignation of the employee or as a result of the dismissal of an employee for misconduct, 
incapacity or for operational reasons.  The most important of these issues are the period of 
notice of termination of employment that must be given and the payments that must be made 
to the employee on termination.
104
 
 
3.9.2 NOTICE PERIOD 
 
Any party to a contract of employment must give notice of termination of the contract.  The 
minimum length of such notice is linked to the employee’s length of service being: 
 
 One week’s notice for service of six months or less; 
 two weeks’ notice for service of more than six months but not more than one year; 
 four weeks’ notice if the employee has been employed for one year or more.105 
 
In the case of Labournet Payment Solutions (Pty) Ltd v Vosloo,
106
 an employee after giving a 
months’ notice of his intention to resign, presented management with another letter saying he 
was giving 24 hours’ notice.  The company claimed as damages the amount the employee 
would have received had he given a month’s notice, as required by his contract.  The court 
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found that, although the employee’s contract provided for a month’s notice, the shorter period 
of one week’s notice provided for in the BCEA applied.  The employee had accordingly 
breached his contract by not working for six days.  However, since the company had not 
proved the damages claimed, it was not entitled to payment even for that period.
107
 
 
Notice of termination must be given in writing, except when it is given by an illiterate 
employee.  An illiterate employee receiving notice is entitled to an explanation by or on 
behalf of the employer.
108
  Section 38 of the BCEA permits that an employer may choose to 
pay the employee the remuneration the employee would have received if the employee had 
worked during the notice period. 
 
3.9.3 PAYMENT ON TERMINATION OF EMPLOYMENT 
 
On termination of employment the employer must pay an employee:
109
 
 
 For any paid time off for overtime worked that the employee has not taken; 
 
 for any paid time off for work on a Sunday that the employee has not yet taken; 
 
 remuneration for any period of annual leave due that the employee has not yet taken; 
 
 if the employee has been in employment longer than four months, annual leave in 
respect of an incomplete annual leave cycle, calculated as follows: 
o One days’ remuneration in respect of every 17 working days; or 
 
o Remuneration calculated on any basis that is at least as favourable to the 
employee as one days’ remuneration in respect of every 17 working days. 
 
The effect of these provisions is that, upon termination of employment, a long-serving 
employee may have accumulated many days (even sometimes hundreds) of annual leave 
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representing a considerable financial burden on the employer who must now pay out for the 
accumulated leave.  If an employer seeks to sell or transfer his or her business to another, the 
accumulated leave to which employees are entitled will constitute a significant financial 
burden the new employer will have to shoulder.
110
 
 
The applicant employees in Minny v Smart Plan CC
111
 claimed that their employer, a labour 
broker, had breached the BCEA by failing to pay them for accumulated leave.  It emerged that 
the employer had included payment of leave in their remuneration packages on the 
understanding that its employees would use the additional money if and when they took 
annual or sick leave.  The court found that although this arrangement might undermine the 
objects of BCEA by encouraging employees not to take leave, nothing in principle prevents 
employers from paying their employees in advance for leave not yet taken.  Since the 
applicants had already been paid for accumulated leave they claimed, the respondent owed 
them nothing more.
112
 
 
3.9.4 SEVERANCE PAY 
 
Section 41 of the BCEA provides that an employer must pay an employee who is dismissed 
for reasons based on the employer’s “operational requirements”113 at least one week’s 
remuneration foe each completed year of service with that employer as a severance pay.
114
  
To be dismissed for reasons based on the employer’s operational requirements is to be 
dismissed through no fault of the employee and main purpose of severance pay is to tide the 
employee over until he or she finds another job.  It is a so-called “no fault” payment and is 
paid to an employee in addition to other statutory payments that must be made to an employee 
on termination of employment, such as notice pay and payment for accumulated leave.
115
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An employee who unreasonable refuses to accept the employer’s offer of alternative 
employment with that employer or any other employer is not entitled to severance pay.
116
  In 
Greyvenstein v Flaiming Silver Trading 62 (Pty) Ltd t/a Sunglass World,
117
 the Labour Court 
had to determine whether the applicant’s dismissal for operational reasons was fair and 
whether she was entitled to severance pay.  During consultation on the proposed restructuring 
of the employer’s business, the applicant had been offered alternative employment which she 
declined.  Considering all the evidence, the court found that the applicant had declined the 
alternative employment unnecessarily quickly and had thereby prevented the parties from 
attempting to reach a compromise on the terms and conditions of the alternative employment.  
For this reason, the court held the applicant’s refusal to accept the alternative employment 
was unreasonable and she was not entitled to severance pay.
118
 
 
3.10 VARIATION OF BASIC TERMS AND CONDITIONS OF EMPLOYMENT 
3.10.1 INTRODUCTION 
 
Employers sometimes unilaterally change the original terms and conditions of employment.  
The change made may be in the form of a sudden reduction in salary for some or other reason, 
changes to commission structure or a reduction in the amount of commission paid, the 
removal of or reduction in some other benefits such as a bonus, or something of that nature.  It 
may also include the sudden unilateral introduction of additional terms and conditions of 
employment, such as a condition that the salesperson will not be paid his commission until the 
client has paid for the goods sold. 
 
Generally, changes to terms and conditions of employment cannot be made without prior 
consultation with the employee on the proposed changes, and the employee's agreement 
obtained.  This is because of the very simple reason that a contract of employment constitutes 
an agreement between two people, and the one party to the agreement cannot change the 
terms of that agreement without the consent of the other party.  To do so would place the 
party making the change in breach of contract. 
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The BCEA on one hand provides minimum standards of employment for employees but on 
the hand provides for methods whereby these minimum terms and conditions of employment 
may be varied or changed.  By establishing and formalising these procedures, the BCEA also 
recognises the need for flexibility that terms and conditions may need to be changed, under 
certain circumstances in light of the working conditions and the operational needs of the 
employer.
119
 
 
The basic terms and conditions of employment may be varied by collective agreement, by 
agreement with an employee or in certain circumstances by the Minister of Labour. 
 
a) Variation by collective agreement  concluded in a bargaining council120 
 
Collective agreements that are concluded in a bargaining council may vary the basic terms 
and conditions of employment provided for in the BCEA.  Such collective agreements must 
however still be consistent with the purpose of the BCEA. 
 
Section 49(1) of the BCEA provides that collective agreements may not: 
 
 Reduce the protection provided in the BCEA regarding the regulation of working time, 
ordinary hours of work or determinations issued by the Minister regarding maximum 
working hours for health and safety reasons; 
 
 reduce the protection provided to employees who perform night work, insofar as 
information about health and safety hazards, medical examinations in this regard or 
transfer to positions involving day are concerned; 
 
 reduce an employee’s annual leave to less than two weeks; 
 
 reduce an employee’s entitlement to maternity leave; 
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 reduce an employee’s entitlement to sick leave or derogate from the provisions relating 
to the production of a medical certificate in respect of sick leave; 
 
 conflict with the provisions of the BCEA relating to the prohibition of the BCEA 
relating to the prohibition of employment of children and the prohibition of forced 
labour. 
 
b) Variation by any other collective agreements121 
 
A collective agreement other than one concluded in a bargaining council may also replace or 
exclude a basic condition of employment if it is permitted in terms of the BCEA or in terms of 
a sectoral determination issued by the minister. 
 
However, no terms of such a collective agreement may conflict with the terms of a collective 
agreement concluded in a bargaining council. 
 
c) Variation by agreement between employer and employee122 
 
Any employer and any employee may agree to replace or exclude a basic condition of 
employment if permitted to do so in terms of the BCEA or a sectoral determination issued by 
the Minister. 
 
However, no contract of employment or agreement between an employee and employee may 
conflict with the provisions of an applicable collective agreement. 
 
d) Variation by Ministerial determination 
 
The Minister of Labour is empowered to issue determinations to replace or exclude basic 
conditions of employment, provided that the determinations are consistent with the purpose of 
the BCEA.  These determinations must relate to one of the following: 
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 A particular category of employees or employer; or 
 
 any particular employee or employer provided that either the employer or an employer’s 
organisation or both, apply for the determination. 
 
There are limits as to the type of basic condition of employment in respect of which a 
Ministerial determination can be issued.  In terms of section 50(2)(a), no Ministerial 
determination may be issued in respect of the core conditions of employment set out below: 
 
 The regulation of working hours; 
 
 regulation relating to the maximum permitted hours of work; 
 
 the reduction of the protection provided to employees who perform night work, insofar 
as information about health and safety hazards, medical examinations in this regard or 
transfer to positions involving day are concerned; 
 
 maternity leave; 
 
 the prohibition of employment of a child in an industry that is inappropriate or that 
places at risk a child’s well-being, health or development; 
 
 regulations relating to the prohibition or conditions of employment of children who are 
at least 15 years of age and no longer subject to compulsory schooling; and 
 
 the prohibition against forced labour. 
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CHAPTER 4 
THE FUNCTIONING OF THE EMPLOYMENT CONDITIONS 
COMMISSION 
 
4.1 INTRODUCTION 
 
The BCEA makes a provision for the creation of the Employment Conditions Commission 
(ECC), which replaced the old Wage Board.  The ECC is a statutory body created by section 
59(1) of the BCEA.  It is not a full-time commission with its own staff to perform secretariat 
functions.  For this reason, the Employment Standards Directorate of the Department of 
Labour (DOL) assists the ECC with secretariat functions. 
 
The ECC’s mandate is a broad one, with its primary function being to advise the Minister of 
Labour on various matters, including the following:
123
 
 
 The making of sectoral determinations 
 
The ECC’s aim is to protect vulnerable workers in the South African labour force in sectors or 
areas in which they are likely to be exploited, or where organisations and trade unions are 
absent.  The ECC is tasked to conduct investigations in the vulnerable sectors or areas and 
then advise the Minister on whether or not to make sectoral determination. 
 
 Any matter concerning basic conditions of employment 
 
Basic conditions of employment are wide and varied, and the BCEA only covers some of the 
most essential and common ones.  If the Minister wishes to regulate any other basic condition 
of employment that is not currently covered the Act or even a sectoral determination, she may 
request the ECC to investigate and advise accordingly. 
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 Any matter arising out of the application of the BCEA 
 
The administration of the BCEA rests with the Minister, who can request the ECC to advise 
on any issue flowing from the application of the Act.  For example, in setting minimum wages 
for employees considered vulnerable the Minister also seeks to close or narrow the wage gap 
in the sector or area concerned. 
 
The Minister may therefore ask the ECC to investigate and advise on the extent of any wage 
differentials in the sector or area concerned. 
 
 The effect of government policies on employment 
 
One of the stated aims of the BCEA is “to advance economic development”.124  If any policy 
of the government were to hamper employment, it would conflict with this aim.  For example 
if government policy aimed to improve wages in a particular sector by setting fairly high 
minimum wages and this resulted in most employers either shedding jobs or not employing 
any more new employees, the Minister could ask the ECC to look into the effect of the 
government policy and advise accordingly. 
 
 Collective bargaining trends and whether any of them undermine the purpose of 
the BCEA 
 
Although collective bargaining is encouraged in our employment law, some trends in 
collective bargaining are not necessarily supportive of the aims of the BCEA.  For example, 
demands for unreasonably high wages in some sectors could result in some employers opting 
to restructure their operations and even retrench employees due to economic hardship.  High 
wages can also contribute to inflationary factors that disrupt the economy and its ability to 
create and sustain jobs.  The Minister may therefore request the ECC to look into and advise 
on any collective bargaining trends that have a negative impact on the advancement of 
economic development. 
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The ECC also advises the Minister of Labour and the Minister of Social Development on any 
matter concerning the employment of children.  While employing children less than 15 years 
of age is generally prohibited, the ECC can make recommendations on conditions of 
employment for such children in certain circumstances. 
 
Finally, the ECC is also empowered to advise the Minister of Public Service Administration 
on any matter concerning basic conditions of employment in the public service.  However, to 
date there is no evidence of the ECC being requested or directed to give advice in this regard.  
It must be borne in mind that the public service is highly unionised and collective bargaining 
takes place in the appropriate bargaining structure, where conditions of employment are 
negotiated.  This may very well explain the ECC’s apparent lack of activity in the public 
service. 
 
4.2 COMPOSITION OF THE ECC
125
 
 
The ECC comprises of five members and two alternative members.  Three of the members are 
appointed by the Minister of Labour and these people should be persons who are 
knowledgeable about the labour market and conditions of employment, including conditions 
of employment of vulnerable and unorganised workers. 
 
These three members neither represent any constituencies nor are they nominated by any 
constituencies.  The minister appoints one of these three members as the chairperson of the 
ECC.  The other two and the two alternate members are appointed by the Minister from the 
nominations by the voting members of NEDLAC, with organised business and organised 
labour nominating one member and one alternate member respectively.  All 5 members and 
two alternate of the ECC must either be citizens or permanent residents of South Africa. 
 
Notwithstanding that they may have links with certain constituencies or interest groups, all 
members of the ECC are expected to carry out their functions in an impartial manner.  The 
presence of members from the various constituencies ensures that any advice or 
recommendation to the Minister is balanced with all possible interest having been considered. 
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If any member of the ECC has a direct financial interest or a conflict in any matter about 
which the ECC is expected to advise the Minister is such a member must recuse him or 
herself.  The ECC is also empowered to make rules to conduct its affairs and these rules 
would probably also deal with the issues of personal interest or conflict of interest.  Members 
are expected to respect the integrity of the ECC in their conduct and dealings. 
 
The term of office of the ECC members may not be more than three years, although they may 
be reappointed.  The minister may determine conditions of appointment to the ECC.  Together 
with the minister of finance, the minister may also determine remuneration and allowances for 
members. 
 
Although a member of the ECC may resign in writing, the minister may remove any member 
or the Chairperson for serious misconduct, permanent incapacity or for engaging in any 
activity that undermines the integrity of the ECC. 
 
The current ECC members took office on the 1
st
 July 2011.  The following people make up 
the commission: 
 
1. Ingrid Woolard :  Chairperson: Government appointee 
2. Imraan Valodia :  Government appointee 
3. Adriaan Van Der Walt :  Government appointee 
4. Kaizer Moyane :  Business nominee 
5. Bheki Ntshalintshali :  Labour nominee 
6. Jane Barrett :  Business nominee (Alternate member) 
7. Aruna Ranchod :  Labour nominee (Alternate member) 
 
4.3 SECRETARIAT OF THE ECC 
 
The BCEA requires the minister to provide the Commission with staff that will assist the 
Commission in carrying out its duties and also provide technical support to the Commission. 
 
The secretariat of the Commission is located within the Employment Standards Directorate, 
which is a sub-programme within the Labour Relations programme of the department of 
Labour.  The Directorate is responsible for setting minimum wages. 
44 
 
The objective of the Directorate is to protect vulnerable workers by publishing sectoral 
determinations for the vulnerable workers. In carrying out its mandate to protect vulnerable 
workers, the Directorate interacts with stakeholders such as “employer organisations, trade 
unions, research institutions, government departments, academic institutions and interested 
groups”.  However, the directorate mainly relies on the public to make input on its 
investigation and to approach it on any matter relating to the BCEA. 
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CHAPTER 5 
THE PROCESS OF MAKING A SECTORAL DETERMINATION 
 
5.1 INTRODUCTION 
 
Conditions of employment in South Africa are largely regulated in the BCEA.  In economic 
sectors or areas that do not have collective bargaining agencies, the BCEA allows the 
Minister of Labour to make sectoral determinations which then govern the employment 
conditions of those sectors.
126
  The sectors or areas are usually those that cover employees 
that the Minister considers vulnerable.  The employees may be vulnerable because their 
sectors are not organised by trade unions, or the trade unions are not strong enough to wield 
any significant bargaining power for the employees. 
 
These employees therefore depend upon statutory employment standards for basic conditions.  
Both employers and employees can participate in the making of a sectoral determination that 
will regulate their employment relationship, either by making written submissions to Dol or 
by giving input at the public hearings that are usually held by the Department.  Once passed, a 
sectoral determination becomes the law on conditions of employment for the sector or area 
concerned and it remains in force until superseded, suspended or cancelled. 
 
5.2 INVESTIGATION 
 
Section 52 of the BCEA provides that a sectoral determination must be preceded by an 
investigation into existing conditions of employment in the identified sector or area.  The 
Minister first publishes a notice in the Government Gazette containing the terms of reference 
of the investigation and calling for written representation by members of the public.  The 
notice fixes a deadline for written submissions by the public to reach Department of Labour. 
 
The terms of reference must indicate the issues to be included in the investigation, such as the 
sector or area concerned, the categories or classes of employees to be covered and any 
conditions of employment that the Minister wants investigated.  Written submissions may be 
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made on an individual or collective basis.  Any person wishing to make representation may do 
so, while organisation representing collective interest, such as employer’ organisations and 
trade unions may make representation on behalf of their members. 
 
The submission stage is important as it gives the public an opportunity to influence to process 
and shape the investigation.  It allows people who may have intimate knowledge of conditions 
in the sector to interact with the officials of Dol and to assist them to better understand the 
sector.  
 
Participation in the investigation also helps to improve the understanding, acceptance and 
implementation of any sectoral determination that is eventually made.  Getting inputs though 
from the public is usually a challenge which might be caused by the fact that this notice is 
published in the Government Gazette and some of the people that are targeted especially the 
employees do not have access to the Government Gazette. 
 
5.3 CONDUCT OF INVESTIGATION
127
 
5.3.1 PUBLIC HEARINGS 
 
The ECC endorses the principle of social dialogue as an imperative for sound relations and 
the fundamental principle on which to build healthy relationship in the labour market. In 
encouraging social dialogue, the ECC is entitled to hold public hearings nationwide and 
obtain views from representatives of business, labour, civil society, academics and other 
interested parties on various issues around wage and conditions of employment.
128
 
 
The advantage of public hearings is that they provide an opportunity for the public to actively 
participate in the making of a regulation that will govern employment relationships in the 
sector or area concerned.  The stakeholder participation can influence the process and thus the 
outcome of the investigation.  Further participating in the making of a regulation enhances 
one’s understanding of and possibly compliance with it. 
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5.3.2 PREPARATION OF THE REPORT
129
 
 
After the investigation has been completed, Dol must prepare a report on the findings on all 
the matters that were being investigated.
130
  The report usually covers the factual findings of 
the investigation, including the various views of the stakeholders in the sector.  A copy of the 
report must be forwarded to the ECC for its consideration.  The ECC is expected to consider 
the findings of the investigation including any views or proposals of Dol. 
 
In addition to Dol’s report, the ECC is expected to consider or take the following factors into 
account when advising the minister on the publication of a sectoral determination. 
 
a) The ability of employers to carry on their business successfully 
 
The ECC is expected to consider whether the conditions of employment including the 
recommended minimum wages, are not likely to hamper the ability of employers to carry on 
their businesses successfully eg in some sectors or areas employers may not be able to afford 
certain minimum wage levels. 
 
b) The operation of small, medium, micro-enterprises and new enterprises 
 
The majority of employers in the sector with vulnerable employees are generally SMMEs.  
These employers may have limited ability to compete with the bigger and perhaps more 
established counterparts.  Recommended conditions of employment for any sector or area 
should therefore take this reality into account. 
 
c) The cost of living 
 
The advice given by the ECC to the minister requires a careful balancing of interests.  Whilst 
the conditions should not be too onerous for employers (particularly SMMEs), the vulnerable 
employees still require some protection.  The cost of living in the area should give some 
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guidance to the ECC on the minimum wage levels to recommend.  The aim is to strive as far 
as possible to move wages to a level that takes into account the cost of living in the area. 
 
d) The alleviation of poverty 
 
The employees in the relevant sectors are generally not unionised, so there is no bargaining 
mechanism to improve wages and other conditions of employment.  Without any intervention 
it is possible that these employees may continue to live below the poverty line, despite being 
employed. 
 
e) Conditions of employment 
 
The primary purpose of a sectoral determination is to regulate conditions of employment in 
the identified sector or area where employees are perceived to be vulnerable.  The ECC 
should therefore consider and analyse the prevailing conditions of employment in order to 
advice the Minister on the appropriate level of protection. 
 
f) Wage differentials and inequality 
 
Section 27(4) of the Employment Equity Act
131
 provides that the ECC should “research and 
investigate norms and benchmarks for proportionate income differentials and advice the 
Minister on appropriate measures for reducing disproportional differentials”.  Thus when 
advising the Minister on conditions of employment for a particular sector or area, the ECC 
should also consider the wage gaps and levels of inequality in the sector or area.  A 
recommended minimum wage should therefore strive to close or narrow the gap and reduce 
inequality. 
 
g) The likely impact of any proposed condition of employment on current 
employment or the creation of employment 
 
The conditions of employment that the Minister sets for a sector should neither interfere with 
the ability of employers to create new jobs nor have a negative impact on current jobs.  In 
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other words, the conditions should not be so prohibitive as to be a disincentive to job creation 
or to lead to restructuring and retrenchments. 
 
h) The possible impact of any proposed conditions of employment on health, safety or 
welfare of employees 
 
The ECC should also advise the Minister on the appropriateness of some conditions of 
employment on the health and safety of employees.  In the forestry sector, as in the 
agricultural sector, the ECC recommended the banning of night work for younger workers of 
between 15 and 18 years of age, as well as the prohibition of work with agro-chemicals for 
this category of employees, because of the detrimental effect both night work and agro-
chemicals could have on the health of these employees.
132
 
 
i) Any other relevant information made available to the Commission 
 
The ECC should further consider any other factor that is relevant to the advice it gives to the 
Minister such as: 
 
Existence of a bargaining council 
 
Apart from the BCEA and other employment legislation, the Dol administers the Labour 
Relations Act (LRA).
133
  One of the objectives of the LRA is “to promote and facilitate 
collective bargaining at the workplace and sectoral level” and, to this end, employers and 
employees are encouraged to establish their own bargaining structures.  If there is a 
representative bargaining council then the sector is not likely to be considered vulnerable 
because levels of unionisation are likely to be significant. 
 
Existence of a collective agreement 
 
In some instances employers and employees negotiate and agree conditions of employment 
which they routinely refer to the Dol to include in a sectoral determination.  Some sectors 
have negotiating forums which negotiate conditions of employment and which thereafter 
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submit their agreements to the Department to be considered in the investigation into 
conditions of employment for sectoral determinations. 
 
5.4 MAKING A SECTORAL DETERMINATION
134
 
 
On this stage the Minister considers the ECC’s report and either agrees or disagrees with it.  If 
in agreement with the report and its recommendations the Minister may decide to make a 
sectoral determination.  On the other hand, if the Minister is not satisfied with one or more 
aspects of the report and/or its recommendations, he or she may refer the matter back to the 
ECC to reconsider the specified areas of concern or disagreement. 
 
Once satisfied that a sectoral determination is warranted, the Minister may publish it in the 
Government Gazette.  A sectoral determination will typically cover the following aspects: 
 
 Definition of the sector or area 
 
A sectoral determination defines the sector or area for which it was made.  The definition will 
generally limit the scope of application of the sectoral determination.  This enables employers 
and employees in the identified sector or area to know which conditions of employment apply 
to them. 
 
 Minimum terms and conditions of employment 
 
While the BCEA contains a floor of minimum conditions for employees generally, a sectoral 
determination contains the conditions of employment for employees in the identified sector or 
area.  The conditions in the determination may indeed differ from the BCEA. 
 
 Minimum wages 
 
As previously stated, one of the main aims of a sectoral determination is to establish 
minimum wages in the sector where employees are considered vulnerable because either there 
are no trade unions or the levels of unionisation are very low.  In other words, employees who 
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cannot bargain for better wages are protected from possible exploitation through payment of a 
compulsory minimum wage.  So while the BCEA does not provide for a minimum wage, all 
sectoral determinations published to date prescribe minimum wages for their respective 
sectors or areas. 
 
 Adjustment of minimum wages 
 
Where wages are negotiated collectively they are generally adjusted in accordance with the 
outcome of the negotiation process.  However, in sectors or areas with no collective 
bargaining a different method of adjusting wages is necessary.  To prevent wage stagnation, 
sectoral determinations invariably provide for escalation of wages an annual basis by 
reference to an objective standard such as the Consumer Price Index (CPI).  This allows the 
minister to merely publish the revised wages when the anniversary comes around without the 
need for the ECC to make a new recommendation every year.  Such wage increases should be 
effected only on the prescribed minimum wage and not on the actual wage.  In other words, 
an employer that pays more than the prescribed minimum wage should not be expected to 
calculate the increase on the wage actually paid. 
 
 Payment conditions 
 
A sectoral determination will likely include conditions regarding payment of remuneration, 
including whether payment will be made daily, weekly or monthly, and what deductions, if 
any will be made. In most cases the provisions are likely to be the same as those in the BCEA. 
 
 Payment in kind 
 
Some sectors like agriculture and hospitality have a considerable incidence of payment in 
kind, obviously stemming from the nature of these sectors.  Where payment in kind is 
effected, the sectoral determination will probably specify the conditions under which this 
form of payment may be made.  The objective is to protect the employees from exploitation 
while at the same time remaining fair to the employer. 
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 Allowances 
 
Sectoral determinations tend to be specific about the various allowances that should be paid, 
including the amount of such allowances in some cases. 
 
 A typical work (e.g. task-based work) 
 
Depending on the nature of the sector or area, a sectoral determination may pronounce on 
conditions relating to atypical forms of work such as task-based work.  The agriculture and 
forestry sectors are two examples where this form of work is prevalent. 
 
 Benefits (eg pension or provident fund, etc) 
 
Benefits are not necessarily minimum conditions and are not covered by the BCEA.  These 
matters are normally dealt with by the company policy and/or employment contract.  For 
example, membership of medical aid schemes may be made part of the conditions of 
employment in terms of company policy.  However these matters may be provided for in the 
sectoral determination. 
 
5.4.1 LIMITATIONS ON SECTORAL DETERMINATION 
 
Once a sectoral determination has been published, the Minister may not amend or repeal it 
until a period of at least 12 months has elapsed.
135
  However, if an error has clearly occurred 
the Minister is entitled to publish a corrective notice to remedy the error.  A sectoral 
determination may also not be issued if there is a collective agreement that binds employers 
and employees in the sector, provided that the collective agreement was concluded in a 
bargaining council.
136
  If a collective agreement was not concluded in a bargaining council the 
parties are free to approach the Dol, to have their agreement incorporated into a regulating 
measure such as a sectoral determination.  A sectoral determination may also not be 
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established if there is statutory council established for the sector or area and that council has 
concluded a collective agreement to regulate the matter concerned.
137
 
 
5.4.2 PERIOD OF OPERATION OF SECTORAL DETERMINATION
138
 
 
Section 56 of the BCEA regulates the period of operation of a sectoral determination.  Once 
published, a sectoral determination does not expire.  It remains in force until it is either 
amended or replaced by a new one.  The Minister may also cancel or suspend a sectoral 
determination, although this can only be done after a period of at least 12 months from 
publication has elapsed.  Before cancelling or suspending a sectoral determination or any 
provision thereof, the Minister must publish a notice in the Government Gazette of his or her 
intention to do so and allow a period for public comment. 
 
After the period of comment has expired and the Minister has considered any comments 
received, a notice of cancellation or suspension may be published in the Government Gazette.  
 
Although a sectoral determination does not expire, the provision relating to wages gets 
reviewed regularly.  Most sectoral determinations prescribe wages for a period of three years. 
After this period a new investigation usually follows and a new wage regime is determined 
for a further period.  The process is not very different from what happens in some highly 
unionised sectors where collective bargaining usually results in a collective agreement on 
wages for a set period of, say, three years, which gets reviewed thereafter. 
 
5.4.3 LEGAL EFFECT OF SECTORAL DETERMINATION
139
 
 
Once published, a sectoral determination becomes the main law on conditions of employment 
for the sector concerned. It takes precedence over the BCEA if the two cover the same 
matters.
140
  An employer that is bound by a sectoral determination is not entitled to choose 
between the BCEA and the determination, even if the BCEA provides for terms and 
conditions that the employer regards as more favourable 
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5.4.4 EMPLOYER TO KEEP A COPY OF SECTORAL DETERMINATION 
 
Employers covered by a sectoral determination are expected to keep a copy of the 
determination on their premises at all times.
141
  If any employee wants access to the 
determination, the employer should provide it. 
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CHAPTER 6 
MINIMUM WAGES IN SOUTH AFRICA 
 
6.1 INTRODUCTION 
 
The Minister of Labour is empowered to regulate conditions of employment for employees in 
a sector or area that is considered vulnerable.  Sectoral determinations are means to protect 
vulnerable employees by fixing conditions of employment that would otherwise have to be 
secured through collective bargaining.  Since the establishment of the ECC, eleven sectoral 
determinations governing vulnerable workers in different sectors have been established.  
 
The wage minima in these industries are regularly updated for inflation through a formal 
gazetting process.  Most sectoral determinations prescribe wages for a period of three years.  
After this period a new investigation usually follows and a new wage regime is determined 
for a further period.   
 
Whilst countries such as the United Kingdom have the national minimum wage, it is 
important to emphasise that within the South African labour market, no unitary national 
minimum wage exist, with the minimum wage of an individual depending on his/her sector of 
employment, occupation, hours of work, as well as the location of employment. 
 
Currently the following sectors or areas of economic activity have sectoral determinations in 
place:
142
 
 
 Contract Cleaning Sector 
 Civil Engineering Sector 
 Learnership Sector 
 Private Security Sector 
 Domestic Workers Sector 
 Wholesale and Retail Sector 
 Children in the Performance of Advertising, Artistic and Cultural Activities 
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 Taxi Sector 
 Forestry Sector 
 Farm Worker Sector 
 Hospitality Sector 
 
Businesses that operate in sectors/areas covered by the sectoral determinations are bound by 
the conditions they prescribe including minimum wages.  The prescribed wages are like other 
conditions, are only the floor and employers and employees are allowed and encouraged to 
better them through collective bargaining or individual agreements.  Sectoral determinations 
may have different conditions to those in the BCEA so the conditions in the Sectoral 
Determination will override the conditions in the BCEA. 
 
6.2 MINIMUM WAGES PER SECTOR 
 
Below is the summary of the sectoral determinations with the applicable minimum wages. 
 
Sectoral Determination 1: Contract Cleaning Sector 
 
The sector has no bargaining council, but has a regional bargaining council in KwaZulu-
Natal.  Unions are not represented and this is one of the main barriers preventing the sector 
from establishing a national bargaining council.  However there is a National Bargaining 
Forum established in 1994 consisting of the National Contract Cleaning Association (NCCA) 
as well as Black Economic Empowerment Cleaners Association (BEECA), whilst SATAWU 
plus seven other trade unions represent employees.  The forum negotiates wages annually and 
then forwards their agreement to the ECC as an input document.
143
 
 
The sectoral determination was published on 14 May 1999
144
 and it applies to every employer 
in the contract cleaning sector and to all employees in that trade except a manager, 
administrative personnel, any employer or employee who is subject to a bargaining council 
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agreement in terms of LRA, or employees who work less than 24 hours a month for an 
employer. 
 
Currently the sector is categorized into three areas which are Area A, Area B and Area C.  
Area B in KwaZulu-Natal is excluded in this determination as it falls within the scope of the 
bargaining council. Area A covers those areas classified as big metropolitan city councils 
(urban areas) whilst Area C wraps up the remaining areas that are not mentioned in Area A, 
rural areas to be specific.
145
  
 
The conditions of employment prescribed in the sectoral determination to a large extent 
mirror the standards contained in the BCEA.  The sectoral determination has special 
provisions such as a four week annual bonus and a provident fund
146
 for the employees in the 
sector. 
 
The table below embodies the minimum wage levels in the contract cleaning sector.
147
 
 
Area A Area B Area C 
Metropolitan Councils: City of Cape 
Town, Greater East Rand Metro, City 
of Johannesburg, Tshwane and Nelson 
Mandela. 
Local Council: Emfuleni, Merafong, 
Mogale City, Metsimaholo, 
Randfontein, Stellenbosch, Westonaria 
In KwaZulu-Natal 
excluding any area covered 
by a bargaining council 
In the rest of the RSA 
Rate per hour 
01/12/2011 
To 
30/11/2012 
Rate per hour Rate per hour 
01/12/2011 
To 
30/11/2012 
R13.51 Same rates as prescribed by 
the bargaining council 
R12.23 
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Sectoral Determination 2: Civil Engineering Sector 
 
The Civil Engineering Sector used to be governed by Wage Determination 480 which 
regulated conditions of employment in the sector.  The Civil Engineering sector does not have 
a bargaining council, but has a National Negotiation Forum (NNF), which consists of one 
employer’s organisation and two trade unions.  
 
The employers are represented by the South African Federation of Civil Engineering 
Contractors (SAFCEC) and employees are represented by the National Union of Mine 
Workers (NUM) and the Building and Construction Allied Workers Union (BCAWU).  
 
This forum is, however not necessarily representative of the sector as a whole.  In making 
recommendation on conditions of employment for the sector, the Commission refers to the 
collective agreement struck between the parties.
148
 
 
The sectoral determination was published on 1 March 2007
149
 and it applies to every 
employer and employee in the Civil Engineering Sector except a manager or a senior 
manager.  Currently the sector is demarcated according to a task grades. 
 
The conditions of employment in the sectoral determination to a large extent mirror the 
conditions of employment contained in the BCEA.  The sectoral determination however has 
special provisions around inclement weather, leave days, annual bonus and annual shutdown. 
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The table below embodies the minimum wage levels in the civil engineering sector.
150
 
 
Minimum wages for all employees in the Civil Engineering Sector in South Africa 
Task Grade Rate per hour 
1 18.97 
2 19.07 
Task Grade Rate per hour 
3 19.60 
4 20.27 
5 24.25 
6 27.54 
7 31.54 
8 35.36 
9 39.96 
 
Sectoral Determination 5: Learnership Sector 
 
Section 18(4) of the Skills Development Act makes provision for the minister to establish a 
sectoral determination for learners.  The Skills Development Act makes provision for two 
types of learners.  The first category of learners consists of those who were employed by the 
employer party to the learnership agreement when the learnership agreement was entered into.  
The conditions of employment for the employee learner are not affected by the learnership 
agreement and no determination is therefore necessary. 
 
The second category consists of learners who were not employed by the employer party to the 
learnership agreement when the learnership agreement was entered into.  These learners are 
referred to as section 18(2) learners.  It is these learners who were provided for in the sectoral 
determination promulgated on 15 June 2001.
151
  
 
In its recommendation, the Commission sought to ensure that learners enjoy most of the basic 
conditions a worker is entitled to in order to ensure that learners are accorded protection and 
are not left vulnerable.  On the other hand, the Commission sought to ensure that employers 
are encouraged to take on as many people as possible without exploiting learners or 
displacing those who are already employed.  
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The determination specifies that learners are paid an allowance rather than a wage and the 
minimum allowance is set at a rate equivalent to a percentage of the annual wage paid by an 
employer for a qualified person at the given level of the National Qualifications Framework 
(NQF).  The rate depends both on the NQF level of the learnership and on the number of 
credits already attained towards this qualification. 
 
Below are the learner’s allowances which are calculated by reference to the number of hours 
the learner normally works.
152
 
 
Exit level of 
Learnership 
Credit already earned by 
learner 
Percentage of wage to be 
paid as an allowance  
Minimum allowance 
per week 
NQF 1 or 2 0-120 
121-240 
35% 
69% 
R204.47 
R408.92 
NQF 3 0-120 
121-240 
241-360 
17% 
40% 
53% 
R204.47 
R385.10 
R630.45 
NQF 4 0-120 
121-240 
241-360 
361-480 
13% 
25% 
53% 
56% 
R204.47 
R408.92 
R630.45 
R920.09 
NQF 5 to 8 0-120 
121-240 
241-360 
361-480 
481-600 
8% 
18% 
27% 
38% 
49% 
R204.49 
R442.99 
R662.81 
R933.74 
R1192.70 
 
Sectoral Determination 6: Private Security Sector 
 
The Private Security Sector is one of the few that has enjoyed continued growth over recent 
years despite job losses in other sectors.  On the other hand, the sector has been associated 
with a fragile and sometimes explosive industrial relations climate with intensive national and 
regional strike activities at various points during this period.  The sector was previously 
regulated by sectoral determination 3, which was promulgated on 25 February 2000 but has 
since been superseded by sectoral determination 6.  The Sectoral Determination for the 
Private Security Sector was published on the 30
th
 November 2001
153
 and provisions in respect 
of minimum wages became applicable on 10
th
 December 2001.  
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The sector has no national bargaining council but has a forum that was formed on the 30
th
 
September 2008 with a constitution that bargains collectively on conditions of employment 
and wages.  The parties to this forum are, however, not representative of the industry as a 
whole.  Since the promulgation of SD 6, the practice has been that the parties first negotiate in 
a formally constituted negotiating forum.  The agreement therefore serves as an input 
document in the investigation process.  As in other sectors, the ECC is always eager to draw 
as much as possible on agreements reached in this type of forum since the intention is to 
promote collective bargaining.  However, the terms of the agreement can only be accepted if 
they satisfy the criteria set out in the BCEA.  
 
The minimum wages provided for in the determination have been implemented in tandem 
with a reduction of hours in line with the BCEA. In April 2000, hours of work were reduced 
from 60 to 55 hours, in April 2001 to 50 hours and in April 2002 to 45 hours.
154
 
 
The table below embodies the minimum wage levels in the private security sector.
 155
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In the magisterial district of: 
 
Area 1 Area 2 Area 3 
Alberton, Belville, Benoni, 
Boksburg, Brakpan, 
Camperdown, Chatsworth, 
Durban, Germiston, Goodwood, 
Inanda, Johannesburg, Kempton 
Park, Krugersdorp, Kuilsriver, 
Mitchell's Plain, Nigel, 
Oberholzer, Paarl, Pinetown, Port 
Elizabeth, Pretoria Randburg, 
Randfontein, Roodepoort, 
Sasolburg, Simonstown, Springs, 
The Cape, Uitenhage, 
Vandirbijlpark, Vereeniging, 
Westonaria, Wonderboom and 
Wynberg. 
Bloemfontein, East 
London, 
Kimberley, 
Klerksdorp, 
Pietermaritzburg, 
Somerset West, 
Stellenbosch and 
Strand. 
ALL OTHER 
AREAS 
    
Monthly Hourly 
Mont
hly Hourly 
Monthl
y Hourly 
Artisan   4 610 23.64 4 195 21.52 4 025 20.64 
Clerical 
Assistant 
During the first year 
of experience 
2 296 11.78 2 106 10.80 1 905 9.77 
  
During the second 
year of experience 
2 345 12.03 2 143 10.99 1 942 9.96 
  Thereafter 2 390 12.26 2 196 11.26 1 994 10.23 
Clerk 
During the first year 
of experience 
2 508 12.86 2 000 10.26 2 112 10.83 
  
During the second 
year of experience 
2 703 13.86 2 219 11.38 2 276 11.67 
  
During the third year 
of experience 
2 879 14.76 2 332 11.96 2 454 12.58 
  Thereafter 3 070 15.74 2 505 12.85 2 613 13.40 
Control or Communication Centre 
Operator 
As for relevant security officer grading 
Controller As for clerical assistant 
Driver of a - 
Light motor vehicle 
 
2 417 12.40 2 241 11.49 2 031 10.41 
  
 Medium motor 
vehicle 
2 636 13.52 2 436 12.49 2 228 11.43 
  
Heavy motor vehicle 
 
2 780 14.26 2 563 13.14 2 354 12.07 
General Worker 
During the first 6 
months of 
employment 
1 881 9.65 1 726 8.85 1 548 7.94 
  
Thereafter 
 
1 959 10.05 1 808 9.27 1 624 8.33 
Handyman   2 676 13.72 2 479 12.71 2 282 11.70 
Security Officer 
 Grade A 
 
3 658 17.59 3 344 16.08 3 035 14.59 
  
 Grade B 
 
3 211 15.44 2 930 14.09 2 714 13.05 
  
 Grade C 
 
2 691 12.94 2 477 11.91 2 237 10.75 
  
 Grade D 
 
2 519 12.11 2 304 11.08 2 093 10.06 
Employees not elsewhere specified 2 323 11.91 2 135 10.95 1 928 9.89 
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Sectoral Determination 7: Domestic Worker Sector 
 
Domestic workers in South Africa were not protected by labour laws until 1993, when the 
BCEA was extended to cover them.  The BCEA provided protection in terms of conditions of 
work such as working hours, leave and dismissal. It did not, however, provide for minimum 
wages. 
 
On the 1st September 2002,
156
 a sectoral determination for domestic workers was 
promulgated which provided for minimum wages as well as for some special conditions 
suitable for situation of these workers.  While the determination follows the BCEA in respect 
of most conditions, it has special provisions in terms of allowances for night work and stand-
by work, for extra family responsibility leave and accommodation. 
 
The domestic worker determination demarcated the country into two types of geographical 
area on the basis of average household income within different municipal areas as recorded in 
the 1996 census.  
 
The determination sets the minimum as an hourly rather than monthly wage.  This was done 
to cater for the fact that many domestic workers are not employed on a full-time basis.  They 
may, for example, work only half-day, or they may work for different employers on different 
days.  The hourly rate also helps to avoid the misemployment effects of a minimum wage.  
Where, for example, an employer feels unable to pay the minimum for the number of hours 
that the worker worked previously, the number of hours can be reduced without reducing the 
income of the worker, but allowing the worker more free time in which to do other income-
earning activity.  
 
The determination sets a higher hourly rate for workers working less than 27 hours per week 
than for those working 27 hours or more.
157
 
 
The table below embodies the minimum wage levels in the domestic worker sector.
158
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Table 1 Minimum wages for domestic workers who work more than 27 ordinary hours per week 
Area A 
Minimum rates for the period  
1 December 2011 to 30 November 2012 
Bergrivier Local Municipality, Breederivier Local Municipality, Buffalo City Local Municipality, 
Cape Agulhas Local Municipality, Cederberg Local Municipality, City of Cape Town, City of 
Johannesburg Metropolitan Municipality, City of Tshwane Metropolitan Municipality, Drakenstein 
Local Municipality, Ekurhulen Metropolitan Municipality, Emalahleni Local Municipality, Emfuleni 
Local Municipality, Ethekwini Metropolitan Unicity, Gamagara Local Municipality, George Local 
Municipality, Hibiscus Coast Local Municipality, Karoo Hoogland Local Municipality, Kgatelopele 
Local Municipality, Khara Hais Local Municipality, Knysna Local Municipality, Kungwini Local 
Municipality, Kouga Local Municipality, Langeberg Local Municipality, Lesedi Local Municipality,  
Makana Local Municipality, Mangaung Local Municipality, Matzikama Local Municipality, 
Metsimaholo Local Municipality, Middelburg Local Municipality, Midvaal Local Municipality, 
Mngeni Local Municipality, Mogale Local Municipality, Mosselbaai Local Municipality, Msunduzi 
Local Municipality, Mtubatu Local Municipality, Nama Khoi Local Municipality, Nelson Mandela, 
Nokeng tsa Taemane Local Municipality, Oudtshoorn Local Municipality, Overstrand Local 
Municipality, Plettenbergbaai Local Municipality, Potchefstroom Local Municipality, Randfontein 
Local Municipality, Richtersveld Local Municipality, Saldanha Bay Local Municipality, Sol Plaatjie 
Local Municipality, Stellenbosch Local Municipality, Swartland Local Municipality, Swellendam 
Local Municipality, Theewaterskloof Local Municipality, Umdoni Local Municipality, uMhlathuze 
Local Municipality and Witzenberg Local Municipality. 
Hourly Rate   (R ) 8.34 
Weekly Rate   (R ) 375.19 
Monthly Rate   (R ) 1625.70 
Area B 
Areas not mentioned in Area A 
Hourly Rate   (R ) 7.06 
Weekly Rate   (R ) 317.62 
Monthly Rate   (R ) 1376.25 
Table 2 Minimum wages for domestic workers who work  27 ordinary hours per week or less 
Area A 
Minimum rates for the period  
1 December 2011 to 30 November 2012 
Bergrivier Local Municipality, Breederivier Local Municipality, Buffalo City Local Municipality, 
Cape Agulhas Local Municipality, Cederberg Local Municipality, City of Cape Town, City of 
Johannesburg Metropolitan Municipality, City of Tshwane Metropolitan Municipality, Drakenstein 
Local Municipality, Ekurhulen Metropolitan Municipality, Emalahleni Local Municipality, Emfuleni 
Local Municipality, Ethekwini Metropolitan Unicity, Gamagara Local Municipality, George Local 
Municipality, Hibiscus Coast Local Municipality, Karoo Hoogland Local Municipality, Kgatelopele 
Local Municipality, Khara Hais Local Municipality, Knysna Local Municipality, Kungwini Local 
Municipality, Kouga Local Municipality, Langeberg Local Municipality, Lesedi Local Municipality,  
Makana Local Municipality, Mangaung Local Municipality, Matzikama Local Municipality, 
Metsimaholo Local Municipality, Middelburg Local Municipality, Midvaal Local Municipality, 
Mngeni Local Municipality, Mogale Local Municipality, Mosselbaai Local Municipality, Msunduzi 
Local Municipality, Mtubatu Local Municipality, Nama Khoi Local Municipality, Nelson Mandela, 
Nokeng tsa Taemane Local Municipality, Oudtshoorn Local Municipality, Overstrand Local 
Municipality, Plettenbergbaai Local Municipality, Potchefstroom Local Municipality, Randfontein 
Local Municipality, Richtersveld Local Municipality, Saldanha Bay Local Municipality, Sol Plaatjie 
Local Municipality, Stellenbosch Local Municipality, Swartland Local Municipality, Swellendam 
Local Municipality, Theewaterskloof Local Municipality, Umdoni Local Municipality, uMhlathuze 
Local Municipality and Witzenberg Local Municipality. 
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Hourly Rate   (R ) 9.85 
Weekly Rate   (R ) 265.94 
Monthly Rate   (R ) 1152.32 
Area B 
Areas not mentioned in Area A 
Hourly Rate   (R ) 8.33 
Weekly Rate   (R ) 224.90 
Monthly Rate   (R ) 974.49 
 
Sectoral Determination 9: Wholesale and Retail Sector 
 
The Wholesale and Retail Sector is one of the largest employers in South Africa, and is also 
one of the most rapid changing sectors in the country.  Unlike most other sectors where jobs 
have been declining over the past ten years, employment levels in retail have been increasing, 
both in the formal and informal sector.  However, growth in employment is occurring mainly 
through non-standard employment arrangements like casual work, part-time work and 
franchising.  Such forms of employment have increased insecurity, threatening the working 
standards of all workers, including those in full-time employment.
159
  
 
Previously the retail sector was governed by Wage Determination 478 for the Commercial 
Distributive Trade, which excludes the former homelands,
160
 small enterprises and newly 
established employers that had not been in business for longer than 2 years. 
 
In December 2002, a sectoral determination was promulgated which covers all workers in the 
Wholesale & Retail sector including workers who were previously excluded from the scope 
of Wage determination 478.  
 
All the provisions related to conditions of employment have been brought in line with the 
BCEA, but the determination has special provisions such as the 27 hour provision which 
caters for the casual workers in the sector. 
 
The determination is designed not only to protect workers, but also recognises the constraints 
and challenges facing employers.  The determination offers flexibility, with different wage 
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levels being set according to rural, urban and intermediate areas, and the phasing in of 
minimum wage levels to areas previously excluded from the determination. 
 
The determination also allows for commission-only based payment for salespersons as long as 
payment is at least equal to two-thirds of the applicable minimum wage.
161
 
 
Area A 
Metropolitan and Local Municipality 
Bergrivier , Breederivier, Buffalo City, Cape Agulhas, Cederberg, City of Cape Town, City of Johannesburg 
Metropolitan Municipality, City of Tshwane, Drakenstein, Ekurhuleni, Emalahleni, Emfuleni, Ethekwini 
Metropolitan Unicity, Gamagara, George, Hibiscus Coast, Karoo Hoogland, Kgatelopele, Khara Hais, Knysna, 
Kungwini, Kouga, Langeberg, Lesedi,  Makana, Mangaung, Matzikama, Metsimaholo, Middelburg, Midvaal, 
Mngeni, Mogale, Mosselbaai, Msunduzi, Mtubatuba, Nama Khoi, Nelson Mandela, Nokeng tsa Taemane, 
Oudtshoorn, Overstrand, Plettenbergbaai, Potchefstroom, Randfontein, Richtersveld, Saldanha Bay, Sol Plaatjie, 
Stellenbosch, Swartland, Swellendam, Theewaterskloof, Umdoni, uMhlathuze and Witzenberg. 
CATEGORY 01/02/2011 to 31/01/2012 
  R.p.h R.p.w R.p.m 27 Hours 
R.p.h  
Assistant Manager 
24.14 1086.25 4706.70 25.15 
Cashier 
14.07 633.10 2743.22 14.68 
Clerk 
16.68 750.58 3252.27 17.39 
Displayer 
17.32 779.49 3377.51 18.07 
Driver Gross Vehicle mass 
12.71 572.03 2478.60 13.25 < 3 500 kg 
Gross Vehicle mass 
15.37 691.84 2997.75 16.05 3 501 - <9 000kg 
Gross Vehicle mass 
16.78 755.24 3272.47 17.50 9 0001 - <16 000kg 
Gross Vehicle mass 
18.44 829.84 3595.68 19.23 16 001kg 
Forklift operator 
12.10 544.52 2359.41 12.62 
General Assistant 11.07 498.37 2159.43 11.54 
Manager 26.44 1190.67 5159.20 27.58 
Merchandiser 13.21 594.41 2575.56 13.76 
Security Guard 11.27 507.23 2197.81 11.86 
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CATEGORY R.p.h R.p.w R.p.m 27 Hours 
R.p.h  
Sales Assistant 16.68 750.58 3252.27 17.39 
Sales Person 16.68 750.58 3252.27 17.39 
Shop Assistant 13.21 594.41 2575.56 13.76 
Supervisor 
20.52 923.54 4001.71 21.39 
Trainee Manager 22.16 997.20 4320.88 23.09 
AREA B Wages 
 
CATEGORY 01/02/2011 to 31/01/2012 
  R.p.h R.p.w R.p.m 27 Hours 
R.p.h  
Assistant Manager 
19.86 893.71 3872.43 20.71 
Cashier 
11.55 519.81 2252.35 12.05 
Clerk 
13.81 621.45 2692.72 14.41 
Displayer 
13.32 599.53 2597.78 13.88 
Driver Gross Vehicle mass 
10.29 462.94 2005.90 10.72 < 3 500 kg 
Gross Vehicle mass 
12.44 559.91 2426.07 12.97 3 501 - <9 000kg 
Gross Vehicle mass 
15.04 676.92 2933.10 15.69 
9 0001 - <16 000kg 
Gross Vehicle mass 
16.57 745.45 3230.05 17.26 16 001kg 
Forklift operator 
9.71 436.83 1892.78 10.13 
General Assistant 9.67 434.96 1884.70 10.06 
Manager 21.54 969.23 4199.67 22.47 
Merchandiser 10.86 488.58 2117.00 11.31 
CATEGORY R.p.h R.p.w R.p.m 27 Hours 
R.p.h  
Security Guard 10.91 490.91 2127.11 11.38 
Sales Assistant 13.81 621.44 2692.72 14.41 
Sales Person 13.81 621.44 2692.72 14.41 
Shop Assistant 10.86 488.58 2117.00 11.31 
Supervisor 
16.87 758.97 3288.64 17.57 
Trainee Manager 18.03 811.19 3514.88 18.79 
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Sectoral Determination 10: Children in the Performance of Advertising, Artistic and 
Cultural Activities 
 
The BCEA provides that no person may employ a child who is under 15 years of age or who 
is under the minimum school-leaving age.
162
  Child Labour is classified as children’s work 
which is of such a nature or intensity that is detrimental to their schooling or harmful to their 
health and development. 
 
There is a market demand for child labour since children are generally docile, obedient, hired 
at cheaper rates than adults and dispensed with easily if labour demands fluctuate.  Children 
are unprotected, powerless and silent as far as their rights as workers are concerned.  
 
However, the BCEA provides that the Minister may, make a determination to vary the basic 
conditions,
163
 in order to allow the employment of children in the performance of advertising, 
sports, artistic or cultural activities.
164
 
 
Children are the most vulnerable members of the society. As such, any work they do must be 
in accordance with labour laws.  Despite the informal and seemingly harmless nature of many 
child cultural performances, there needs to be a formal structure that will protect the children.  
Without a formal structure, it is nearly impossible to judge whether or not child cultural 
performances are interfering with a child’s education, development and general well-being. 
 
This Sectoral Determination came into effect in 2004 and was amended in November 2006. 
 
The Determination provides that before someone may employ a child in advertising, artistic 
or cultural activities, the employer must obtain a permit.  The applicant must apply to the 
Minister for a permit and the Minister must determine the period for which the permit is 
granted and the conditions applying to the granting of the permit.  The Minister must issue a 
permit in writing and must also notify any applicant who has been refused a permit (in 
writing) of the fact that their application for a permit has been refused.
165
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The Sectoral Determination also requires that the employer must conclude an employment 
contract, in writing, with the parent or legal guardian of the child or an agent (if the agent is 
authorised by the parent or guardian).
166
  
 
Another special provision in the determination is the hours of work.  The determination 
provides that if a child is over the age of ten years, the child may not work more than four 
hours a day. If a child is ten years of age or younger, the child may work for only three hours 
a day.
167
  
 
The Sectoral Determination also covers protection issues such as accommodation, 
transport,
168
 and provides that subject to reasonable production requirements, an employer 
must ensure that a parent, legal guardian, agent or child minder has reasonable access to a 
child during a call.  The parent or guardian may accompany the child to wardrobe, make-up 
and hairdressing and dressing-room facilities, and, if the child is working on a film, television 
or advertising production, the parent or guardian has the right to be within the sight and sound 
of the child.
169
 
 
Sectoral Determination 11: Taxi Sector 
 
The formalisation of the taxi industry reached a significant milestone with the introduction of 
a sectoral determination for the taxi sector.  The sector is partly organised.  Employer parties 
consist of the South African National Taxi Council (SANTACO) which claims to represent 
employers nationally and Top Six Taxi Management whose members are mainly in the 
Gauteng province.  There are two unions representing employees in the sector.  They are the 
South African Transport and Allied Workers Union (SATAWU) and South African National 
Taxi Drivers Association (SANTADA).  However not all employees in the sector belong to 
these unions.  The unions argue that it is difficult to organise workers whose employment is 
not guaranteed. 
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  Clause 3 of Sectoral Determination 10. 
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  Clause 8 of Sectoral Determination 10. 
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  Clause 13 and 14 of Sectoral Determination 10. 
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  Clause 15 of Sectoral Determination 10. 
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The sectoral determination for the taxi sector was published on the 25
th
 April 2005.  The 
determination regulates conditions of employment and minimum wages to be paid in the taxi 
sector but there have been a number of areas that needed to be varied in order to make 
specific provisions for the taxi sector.  The prescribed 48 hours of work have been provided 
for in order to take into account the needs of the sector. 
 
The minimum wages have been demarcated according to the job categories.
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01 July 2011 to 30 June 2012 
 Monthly Weekly Hourly 
Drivers R2160.00 R498.50 R11.08 
Admin Workers R2160.00 R498.50 R11.08 
Rank Marshals R1728.00 R398.80 R8.86 
Workers not elsewhere specified R1512.03 R348.96 R7.75 
 
Sectoral Determination 12: Forestry Sector 
 
The sectoral determination 12 for the forestry sector was published on the 17
th
 March 2006.
171
  
The Sectoral Determination applies to the plantation operations of commercial, small and 
emergent timber growers which end at the point where the logs are stacked for transportation. 
 
Community forestry and conservation forestry are excluded from the scope of the 
determination because they are non-commercial by nature.  However, out-grower schemes are 
not excluded from the scope of the Sectoral Determination although it has a community 
forestry component.  
 
The Sectoral Determination does not prohibit task-based payment but workers cannot work on 
a task-based system alone. The law stipulates that forestry workers must earn a guaranteed 
minimum wage rate. The task-based payment is only allowed over and above this minimum. 
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  www.labour.gov.za/downloads/legislations/sectoral-determinations/basic-conditions-of-employment-
act/taxiamendment 2011. 
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  Government Gazette 28598. 
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The table below embodies the minimum wage levels in the forestry sector.
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Minimum wages for the employees in the forestry sector 
1 April 2011 to 31 March 2012 
Monthly Weekly Hourly 
R1278.03 R294.95 R6.55 
 
Sectoral Determination 13: Farm Worker Sector 
 
Farm workers, like domestic workers were excluded from most labour laws during the 
apartheid years.  In 1993, the BCEA was extended to cover farm workers.  Farm workers 
earned the lowest wages among those formally employed in the country.  About a quarter of 
remuneration was paid in kind. Further, the benefits accruing to permanent workers often 
depended on the gender of the worker, with female farm workers earning less in terms of cash 
as well as in kind benefits.  The sectoral determination, which prescribed the minimum 
wages, terms and conditions of employment for the farming sector, was first promulgated on 
2 December 2002 and came into effect on the 16 December 2002.  The provisions related to 
minimum wages came into effect on 1 March 2003. 
 
In March 2006, a new sectoral determination became effective and it marked the beginning of 
the phasing out of the two-tier wage system.  The previous sectoral determination had area A 
& B demarcation.  Another change to the legislation was the scrapping of the 27 hour 
provision.  The determination previously stipulated that a farm worker who works more than 
27 ordinary hours of work per week should be paid at least the monthly wage and a farm 
worker who works 27 or less ordinary hours per week should be paid at least the hourly rate 
for the hours worked.  All workers are now paid in terms of the number of hours worked per 
week. 
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  www.labour.gov.za/legislation/sectoral-determinations/sectoral-determination-12-forestry-sector. 
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The table below embodies the minimum wage levels in the farm worker sector.
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Minimum wages for the employees in the farm sector 
1 March 2011 to 28 February 2012 
Monthly Weekly Hourly 
R1375.94 R317.51 R7.04 
 
Sectoral Determination 14: Hospitality Sector 
 
The 1994 political transformation and the integration of South Africa’s economy to the world 
economy have also made a significant contribution to the country’s tourism potential.  Labour 
standards across the sub-sectors are generally assumed to be poor, with pockets of reasonable 
standards in certain larger enterprises.  
 
The industry is said to run on very flexible principles, given the operational requirements in 
the personal service industry, where a significant section runs on a 24/7 basis.  There is a 
common perception that working conditions in the hospitality sector are notoriously hard, in 
terms of the pressure of work, very long and irregular hours, low wage rates and a lack of job 
security.
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Previously the sector was regulated by several old wage determinations which were outdated 
in terms of wages and conditions of employment and did not cover the full sector. 
 
The current sectoral determination 14 for the Hospitality sector was published on 15 May 
2007 and became effective from 1 July 2007.
175
  The determination regulates conditions of 
employment and minimum wages to be paid in the hospitality sector.  
 
The wages were set in accordance with the number of employees an enterprise employs, 
where an enterprise with 10 or less employees pays 10% less than an enterprise with more 
employees.  This approach was informed by the fact that the majority of employees in the 
hospitality sector are employed by small firms, i.e. those with 10 or less employees.  
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  www.labour.gov.za/legislation/sectoral-determinations/sectoral-determination-13-farm-worker-sector. 
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  www.labour.gov.za/contacts/statutory-bodies/employment-conditions-commission/Report on the    
investigation into a sectoral determination for the Hospitality sector 2007. 
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  Government Gazette 29885. 
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The table below embodies the minimum wage levels in the hospitality sector.
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Minimum wages for employers with 10 or less employees in the hospitality sector  
1 July 2011 to 30 June 2012 
Monthly Weekly Hourly 
R2084.52 R481.10 R10.70 
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  www.labour.gov.za/legislation/sectoral-determinations/sectoral-determination-14hospitality-sector. 
Minimum wages for employers with more than 10 employees in the hospitality sector  
1 July 2011 to 30 June 2012 
Monthly Weekly Hourly 
R2323.87 R536.34 R11.92 
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CHAPTER 7 
CONCLUSION 
 
7.1 INTRODUCTION 
 
The exploitation of workers was a feature of life in South Africa for decades.  Apartheid 
thrived on cheap labour; workers had to contend with migrant labour system, passes and 
influx control, job reservation, poverty wages and oppressive laws.  The BCEA was therefore 
introduced to protect all employees in all sectors of industry regardless of whether those 
employees are members of a trade union or not. It provides an important function of 
establishing a floor of basic conditions of employment that serves to protect all employees.  
However for a person to be protected by the BCEA, an employment relationship present 
between the employer and employee must be present. 
 
The employment relationship is the legal link between employers and employees.  It exists 
when a person performs work or services under certain conditions in return for remuneration.  
It is through the employment relationship that reciprocal rights and obligations are created 
between the employee and the employer.  This relationship has been, and continues to be, the 
main vehicle through which workers gain access to the rights and benefits associated with 
employment in the areas of labour law.  The existence of an employment relationship is the 
condition that determines the application of the labour law provisions addressed to 
employees. 
 
The BCEA ensures that working conditions of unorganised and vulnerable workers meet 
minimum standards that are socially acceptable in relation to the level of development of the 
country.  It also is there to remove rigidities and inefficiencies from the regulation of 
minimum conditions of employment and to promote flexibility.  The BCEA does not provide 
for minimum wages though but provide for the making of a sectoral determination. 
 
Through sectoral determination, minimum wage levels are set for specific sectors. As a result 
there is no universal minimum wage but rather a series of minimum wage levels.  SA 
minimum wages are stipulated in several sectoral determinations published by the department 
of labour.  The aim of minimum wage is to distribute earnings and lift the working poor out 
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poverty by raising wages of workers in designated occupational categories or economic 
sectors. 
 
7.2 CHALLENGES 
 
In carrying out its mandates of providing basic conditions for vulnerable workers, the 
Commission and its secretariat faces a number of challenges such as: 
 
A. Public Hearings 
 
As part of the investigation into making a sectoral determination, the commission with the 
assistance of Dol usually has public hearings nationwide to obtain views from representatives 
of organised labour, civil society, academics and other interested parties on various issues 
around wages and conditions of employment. In these hearings, the commission will be able 
to hear different views and afford the public an opportunity to put forward their views. 
 
The commission endorses the principle of social dialogue as an imperative for sound relations 
and the fundamental principle on which to build healthy relationship in the labour market.  
One of the challenges in carrying out this task has been the fact that the public hearings are 
usually not well attended by stakeholders or are attended by same representation from 
organised institutions and that has an impact on the number of inputs received. 
 
The representatives attending the public hearings are usually not well informed of the relevant 
sectoral determination which affects the level of debate in the public hearing and leads to poor 
quality of inputs received. 
 
B. Enforcement and Compliance 
 
An important task remains the link between standards setting and the monitoring and 
enforcement of those standards.  BCEA makes provision for the appointment of labour 
inspectors to conduct inspections in order to monitor and enforce the labour laws. 
 
There are some critical challenges faced by Dol in ensuring an effectively functioning labour 
inspectorate.  There is an active shortage of qualified inspectors owing to a high turnover of 
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labour inspectors in past years thereby impacting on the capacity of the labour inspectorate to 
effectively conduct inspections.  The high turnover of staff has resulted in an inspectorate that 
is understaffed and without the capacity to ensure compliance with labour laws. 
 
The labour inspectorate also needs the necessary human resources and capacity to function 
more effectively and to ensure that as a minimum the workplaces under supervision are 
inspected thoroughly and with sufficient frequency. 
 
The labour inspectorate in South Africa also has an insufficient data gathering and 
information system for policy design.  The lack of an effective communication system and 
record keeping system has hindered the capacity of the inspectorate to perform inspections 
and to properly follow up on inspections. In addition the inadequate use of electronic means 
of reporting and data collection makes it difficult to assess compliance for the purposes of 
strategic planning and setting priorities.
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C. Monitoring and Evaluation 
 
Since the promulgation of the first sectoral determination (Contract Cleaning in 1999), only a 
few studies have considered the impact of sectoral determinations on specific subsets of 
workers.  Among these have been Hertz (2005)
178
 who analysed the impact of minimum 
wages on employment and earnings of South African domestic workers, and Murray and Van 
Walbeek (2007)
179
 who conducted a case study of the Kwa-Zulu Natal North and South 
Coasts in order to determine the impact of the sectoral determinations on farm workers in the 
sugar industry.  There has however been scant research on the overall impact of sectoral 
determinations on vulnerable workers in South Africa besides Bhorat’s study which provides 
an analysis of the impact of the current sectoral determinations on a range of labour market 
outcomes, including wage levels, employment and poverty.
180
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  www.ilo.og/Decent Work Country Programme, 2010 to 2014. 
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  Hertz “The Effect of Minimum Wages on the Employment and Earnings of South Africa’s Domestic 
Service Workers” (2005) Development Policy Research Unit Working Paper. 
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  Murray and Van Walbeek “Impact of Sectoral Determinations for Farm Workers on the South African 
Sugar Industry: Case Study of the Kwa-Zulu Natal North and South Coasts” (2007) CSSR Working Paper 
181. 
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  Bhorat and Kanbur Addressing the plight of Vulnerable workers: The role of sectoral determinations 
(2007). 
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7.3 APPROACHES TO DEAL WITH THE CHALLENGES 
 
Legislation passed is not necessarily implemented without the back up of strong awareness 
raising and training program, mobilising group solidarity, lobbying for specific monitoring of 
compliance and legal support. 
 
In order to tackle non-attendance of stakeholders during public hearings Dol usually conducts 
workplace visits and administers questionnaires in order to ensure that both employers and 
employees are consulted before a sectoral determination is made. Dol also has sit downs with 
trade unions in order for them to mobilise workers to attend the public hearings. 
 
In order to ensure that workers are aware of the legislation governing them, Inspection & 
Enforcement directorate at Dol conducts sector specific education and advocacy program 
sessions in order to inform workers of the conditions of employment applicable to them and 
their sectors.  This ensures that the level of debate during the public hearings is better and that 
the secretariat of the commission receives quality inputs. 
 
On its strategic plan for 2011/2012, Dol has indicated that the labour inspectorate will be 
strengthened to monitor and enforce compliance with legislation to ensure decent work and to 
address vulnerability in the labour market.
181
  An Inspection & Enforcement Case 
management system has also been delivered and operational.  Department of Labour has also 
through its Labour Market Information and Statistics directorate committed to research on the 
impact of the BCEA and the current sectoral determinations on a range of labour market 
outcomes, including wage levels, employment and poverty. 
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  www.labour.gov.za/strategicplan 2011/2012. 
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